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FOREWORD 


This manuscript is one of a series which was prepared 
for the Public Land Law Review Commission as part of its 
data base in forming the recommendations for future public 
land policies that have been forwarded to Congress and the 
President of the United States in our report titled One 
Third of the Nation's Land.t 

In establishing the Public Land Law Review Commission 
in September 1964, Congress declared the following policy: 
That the public lands of the United States shall be (a) 
retained and managed or (b) disposed of, all in a manner 
to provide the maximum benefit for the general public. It 
also directed that a comprehensive review be made of the 
public land laws and the related administrative rules and 
regulations to determine whether and to what extent revi- 
sions are necessary to accomplish the stated policy objective. 


Considerable evidence pointed to the need for such a 
review. Dating back in some cases to the birth of the na- 
tion, our public land laws have developed over a long period 
of years through a series of Acts of Congress which are not 
fully correlated with each other. Administration of the 
public lands and the related laws has been divided among sev~ 
eral agencies of the Federal Government. Quite possibly, 
these laws and the manner in which they are administered may 
be inconsistent with one another and inadequate to meet the 
current and future needs of the American people. 


The Commission was instructed to: 


1. Study existing statutes and regulations governing 
the retention, management, and disposition of the 
public lands; 


2. Review the policies and practices of the Federal 
agencies charged with administrative jurisdiction 
over such lands insofar as such policies and 
practices relate to the retention, management, 
and disposition of.those lands; 


1/available from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D. C. — Price $4.50. 
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3. Compile data necessary to understand and deter- 
mine the various demands on the public lands 
which now exist within the foreseeable future; and 


4. Recommend such modifications in existing laws, 
regulations, policies and practices as will, in 
the judgment of the Commission, best serve to 
carry out the policy objective. 


To fulfill these requirements, the staff was charged 
with the responsibility of performing or having performed 
the appropriate research and of then presenting to the Com- 
mission all the information and data necessary as a founda- 
tion for the Commission's deliberations, conclusions and 
recommendations. A study program encompassing various sub- 
ject areas was undertaken and separate manuscripts were 
prepared covering each of 33 separate topics. 


In fulfillment of a policy of maintaining the smallest 
technical and professional staff possible, most of the — 
studies were accomplished under contract with individuals, 
institutions such as universities, and research organiza- 
tions; a few of the studies and analyses were accomplished 
in-house by the Commission staff, some with consultant 
assistance. 


Thus, while we reviewed the whole body of public land 
laws at one time, each study was designed to examine only a 
portion of the public lands complex and should be utilized 
with this understanding. There is, therefore, an interre- 
lationship among the studies and the resultant manuscripts 
that will require review and examination of more than one 
report in order to obtain a complete view of any one aspect 
of public land law and administration. 


Each manuscript was transmitted from the staff with a 
letter discussing the content of the report and setting 
forth the policy matters to be considered with respect to 
the particular subject. A copy of the letter of transmittal 
for this report has been made a part of this volume in order 
to assist in the understanding of the approach. 


These manuscripts served an extremely useful purpose in 
providing a common base for discussion in the Commission and 
between the Commission and its Advisory Council and the rep- 
resentatives of the 50 governors. We believe that they will 
also be valuable as reference works, not only on Federal 
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public land matters but concerning all of our natural re- 
sources, for use by all levels of government -- Federal, 
state, and local: -- and the academic community as well as 


those who are interested in the tremendous natural resources 
that we, as a nation, possess. 


ne Wayne N. Aspinall 
Chairman 
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Public Land Law Review Commission 
1730 K STREET, N.W. 


ty, WASHINGTON, D. C. 20006 


December 1, 1970 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D. C. 


Dear Mr. Chairman: 


Transmitted herewith is a manuscript, prepared by Perry R. 
Hagenstein of the staff, discussing the subject of Criteria 
for Public Land Decisions previously adopted by the Commission 
in principle. 


The purpose of this study was to identify, define, and describe 
a framework for the evaluation of public land policies and 
programs. It is based on ideas derived from numerous people, 
particularly members of the Commission's "official family" and 
on the experience of the staff in preparing evaluations of 
existing public land policies and programs and possible alter- 
natives to them. As completed, it provides background for the 
concepts adopted by the Commission and contained in Chapter 
Two--To Whom the Public Lands Are Important--of the Commission's 
report, One Third of the Nation's Land, after consideration of 
preliminary work on this study. 


From the beginning of our work, it was considered necessary to 
develop criteria to assist the Commission in evaluating present 
and proposed public land policies to help determine whether 
they met the test of being for the maximum benefit of the gen- 
eral public. 


The approach to be followed in developing criteria was discussed 
at meetings of the Commission and the Advisory Council with Gov- 
ernors' Representatives in attendance at Denver in September 
1966 and at Washington in January and April, 1968, and February 
1970. Members of the official family and some 200 other inter- 
ested and knowledgeable persons from the academic, business and 
government sectors were asked in the fall of 1966 to give us 
their views as to how we should approach this matter and cri- 
teria that should be considered. Members of the official 

family were also asked to submit written statements on two other 
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occasions and these were used as the basis for discussions at 
the meetings of the official family held on January 13, 1968, 
and February 17-20, 1970. 


In addition, we are indebted to Dean Robert Yegge and the Col- 
lege of Law of the University of Denver for conducting a sym- 
posium on decisionmaking which included a specific review of 
the development of criteria that might be useful in determining 
maximum benefit for the general public. 


The study transmitted herewith, in one volume, presents a dis- 
cussion of the six major points of view or interests that we 
have identified as being of particular relevance to public land 
matters. They are: 


The national public 

The regional public 

State and local government 

Users of public lands and resources 
The Federal government as sovereign 


The Federal government as proprietor of the 
public lands. 


This discussion identifies the considerations that are of im- 
portance to each of these points of view. It is supported by 
appendices containing copies of letters from the Director to 
the official family asking for their views and statements pre- 
sented by members of the official family for the January 13, 
1968, and February 17-20, 1970 meetings with the Commission. 


There was, as you know, considerable discussion within the of- 
ficial family as to the feasibility of conducting this study 

and the propriety of completing it prior to the time that all 

of the other studies had been completed. In fact, the study was 
not completed in its present form until the rest of the study 
program was finished. It was, however, prepared parallel with 
the rest of the study program. It was also discussed in depth 
and adopted in principle by the Commission first at its meeting 
in Tucson in November 1968, prior to the Commission's considera- 
tion of the individual subjects. 


The approach adopted for defining criteria for evaluating public 
land policies and programs proved to be valuable to the staff. 
It assured that attention was given to all relevant points of 
view and that information relative to these was presented to the 


Commission in policy evaluations. 


Envisioned originally as a study to which all senior members of 
the staff would contribute, and although the senior staff did 
contribute in the discussion with the Commission, the paper 
transmitted herewith is the work of Perry R. Hagenstein, who 
served as project officer throughout the study program. 


incerely, 


Oh Dvn 2 
Milton A. Pearl 


' Director 
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PUBLIC LAND LAW REVIEW COMMISS ION 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue, 
Eventually, however, as the pioneers swept westward, 
the revenue~raising policy was replaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The’ Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: he. 
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As used in this Act, the term 'public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 

other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. 


Working with the Commission are a 33-member Ad- 
visory Council and the representatives of the 50 State 
Governors. 
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INTRODUCTION 


Background for the Study | 


The Public Land Law Review Commission (PLLRC), estab- 
lished by Act of September 19, 1964 (78 Stat. 982, 43 U.S.C. 
§§ 1391-1400), has the responsibility, among other things, 
to (1) “study existing statutes and regulations governing 
the retention, management, and disposition of the public 
lands;" and (2) "review the policies and practices of the 
Federal agencies charged with administration over such 
lands insofar as such policies and practices relate to the 
retention, management, and disposition of those lands." 


This is one of a series of reports designed to provide 
a basis for carrying out the statutory directive that the 
Commission recommend to the President and the Congress "such 
modifications in existing laws, regulations, policies, and 
practices as will, in the judgment of the Commission, best 
serve to carry out the policy" that "the public lands of the 
United States shall be (a) retained and managed or (b) disposed 
of, all in a manner to provide the maximum benefit for the 
general public." 


The public lands for which policies are to be reviewed 
by the Commission include (a) the public domain of the United 
States, (b) reservations, other than Indian reservations, 
created from the public domain, (c) lands permanently or 
temporarily withdrawn, reserved, or withheld from private 
appropriation and disposal under the public land laws, 
including the mining laws, (da) outstanding interests of the 
United States in lands patented, conveyed in fee or otherwise, 
under the public land laws, (e) national forests, (f) wildlife 
refuges and ranges, and (g) the surface and subsurface resources 
of all such lands, including the disposition or restriction 
on disposition of the mineral resources in lands defined by 
appropriate statute, treaty, or judicial determination as 
being under the control of the United States in the Outer 
Continental Shelf. 


These lands contain, support, and provide a supply 
of natural resources including timber, forage for domestic 
livestock and wildlife, energy fuels, nonfuel minerals, 
water, the environment for outdoor recreation and the 
habitat for fish and wildlife. Some of the lands are 
valuable for agriculture and as sites for residential, 
commercial, industrial, and numerous other spatial uses. 
The uses of these lands are governed by various types of 
legislative and administrative actions, including those 
which provide for the reservation and withdrawal of lands 
for certain purposes, the acquisition, exchange, and disposal 
of lands, the granting of lands to states, and the planning 
of land uses. All of these topics and others were the 
subjects of studies undertaken by the Commission.+ 


The Commission's studies, prepared under contract or 
by the staff, provided but one source of information used 
by the Commission in its deliberations and in making its 
recommendations. The law that created the Commission also 


il/ Subjects in addition to this one for which reports were 
prepared for study and arialysis by the Public Land Law 
Review Commission included the following: History of 
Public Land Laws; Revenue Sharing and Payments in Lieu 
of Taxes; Digest of Public Land Laws; Forage; Administrative 
Procedures; Land Exchanges and Acquisitions; Withdrawals 
and Reservations; Alaska; Future Demands; Timber; Nonfuel 
Minerals; Energy Fuels; Water; Regional and Local Land 
Use Planning; Outdoor Recreation; Land Grants to States; 

Use and Occupancy of Public Lands; Fish and Wildlife; 
Intensive Agriculture; Outer Continental Shelf; 
Organization, Administration, and Budgetary Policy; 

Economic Impacts; User Fees and Charges; Disposal Techniques 
and Procedures; Adjustment of Use Rights; Multiple Use; 
Federal Jurisdiction; Inventory; Environmental and 
Ecological Factors; Appraisal Techniques and Procedures; 
Trespass; State Land Policies. 


provided for the creation of an Advisory Council consisting 

of liaison officers from each Federal department or inde- 
pendent agency having an interest or responsibility with 
respect to the public lands and 25 additional members 
"representative of the various major citizens' groups 
interested in problems relating to the retention, management, 
and disposition of the public lands, including the following: 
organizations representative of state and local government, 
private organizations working in the field of public land 
management and outdoor recreation resources and opportunities, 
landowners, forestry interests, livestock interests, mining 
interests, oil and gas interests, commercial and sport fishing 
interests, commercial outdoor recreation interests, industry, 
education, labor and public utilities." In addition, the law 
required the Chairman of the Commission to invite the Governor — 
of each state to designate a representative to work with 

the Commission, and all 50 Governors did so. The Advisory 
Council and Governors' Representatives provided the Com- 
mission with invaluable advice and information. The viewpoints 
of these advisers to the Commission have also been most 

useful in developing ideas as to what constitutes the maximum 
benefit for the general public with respect to each aspect 

of public land policy and with respect to a general approach 
to defining "maximum benefit for the general public." 


To aid the Commission in determining what constitutes 
the maximum benefit for the general public and how this 
determination might be approached, the Advisory Council 
and Governors' Representatives were asked on three occasions 
to respond to specific requests addressed to them by the 
Commission staff. These were: 


1. A memorandum of September 12, 1966 asking for 
views on how best to develop criteria to serve 
as standards for the Commission in formulating 
its recommendations, and comments on the 
composition of the criteria. 
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2. A letter of November 14, 1967 to members of the 
Advisory Council and a memorandum of November 29, 
1967 to the Governors' Representatives asking 
for views as to the role the public lands will 
and should have in the future and the general 
policy considerations that should prevail in 
furtherance of the role. 


3. A memorandum of December 8, 1969 asking for 
views as to (1) what constitutes the maximum 
benefit to the general public in the context of 
our review and (2) general guidelines that 
should be applicable to the disposition or 
retention and management of the public lands. 


Copies of the memoranda and letters asking for the views 
of members of the Advisory Council and Governors' Representatives 
are included in Appendices A, B, and C of this report, along 
with their responses to the requests in Appendices B and C. 


The Commission also met three times with the Advisory 
Council, with the Governors' Representatives in attendance, 
to discuss principles and guidelines for public land policy 
and critéria for judging what constitutes the maximum benefit 
for the general public. At the first of these meetings, 
which was held in Denver in September, 1966, the discussion 
concerned the importance, or lack of importance, of consumptive 
use and economic development in future public land policy. 

At the second of these meetings, which was held in Washington 
in January, 1968, the written statements of the official 
family in response to the Director's communications of November 14 
and 29, 1967 (Appendix B), served as the basis for oral 
discussions of the principles that should guide public land 
policy in the future. And at the third meeting, which was 
held in Washington in April 1968, the Commission staff 
presented the approach contained in this report - to the 
Commission, Advisory Council and Governors' Representatives - 
for discussion. 


In addition to askinc the Advisory Council and 
Governors' Representatives for views on how to approach 
defining criteria to determine the maximum benefit for 
the general public, the Commission staff also asked for 
the views of some 200 educators, industry leaders, 
governmental employees, and other individuals concerned 
with and interested in public land matters. The responses 
to these requests were gratifying in that many individuals 
took time to provide their views, which taken together 
covered a broad range and suggested a number of possible 
approaches to this study. Views expressed by over 900 
witnesses at a series of public meetings held by the 
Commission throughout the country were also useful. 


Concept of this Study 


This study provides a framework for interpreting 
information concerning the effects of the existing structure 
of public land policy and of possible modifications or 
wholesale changes in this policy structure. In other words, 
it provides an approach to identifying the criteria that 
are necessary to judge factual information concerning the 
effects of public land laws, regulations, policies, and 
practices so that recommendations can be made to dispose 
of or retain and manage public lands to achieve the maximum 
benefit for the general public. 


In a sense, this study proposes an approach to defining 
"the public interest" with respect to the public lands. 
Philosophers, academicians of all persuasions, governmental 
groups, and political scientists have long struggled to 
define "the public interest." We examined various approaches 
and found generally that they failed to meet the needs of 
this Commission in reviewing public land policies. 
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Some have approached a definition of the public 
interest primarily in economic terms and have suggested 
that policies be judged as they affect total or per capita 
national income, usually measured in national income 
statistics. This is an incomplete guide, at least for 
public land policies, because many uses of the public 
lands are not directly subject to market, or economic, 
allocation and measurement. Others have attempted to 
define the public interest in broad philosophical terms 
that may include economic values but are by no means 
limited to them. Such definitions of the public interest, 
however, are usually so broad as to defy meaningful 
application in terms of the kind of data and information 
available for analysis of public land policies. These 
policies, after all, have real impacts on people, their 
livelihood, and the resources and productivity of the 
land. They cannot be dealt with in the abstract manner 
of philosophical principles. 


The problem of defining the public interest is that 
what is "best" for one person is not necessarily best for 
another. Therefore, any single criterion, or even a set 
of specific criteria, will fail to express adequately the 
needs or desires of all people. For example, an increase 
in monetary income may be of critical importance for some 
people, while it may be only of minimal importance for 
others who have what they judge to be an adequate income 
already. For them, more leisure time may be of more 
importance than additional monetary income. There is no 
adequate measure for comparing additional monetary income 
with additional leisure. And those in like circumstances ~ 
with respect to monetary income may place far different 
values on social effects of public land policies. 


Because of this fundamental fact that different people 
have widely different value structures, it is not possible 
to define "the public interest" with precision, or in terms 
of a formula that can be used to evaluate alternative 
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policies. While differences in value systems among 
people can be recognized, determining whose value system 
is "best" is not a matter that can be subjected to 
rational and objective analysis and, therefore, it is 

not possible to determine in an unambiguous and objective 
manner which overall set of policies is best for all 
people. 


Although we do not believe that the public interest 
can be defined in a specific manner that is generally 
acceptable to all people, we have found an approach to 
organizing the analysis of public land policies. To 
meet the statutory requirement that the public lands be 
retained and managed or disposed of "all in a manner to 
provide the maximum benefit for the general public," we 
have found it useful to identify the various "publics" 
that constitute "the general public" with respect to 
public land policies and also to identify their specific 
interests in the public lands. In the aggregate, these 
groups constitute the general public. Thus, providing 
for their maximum benefit together will provide the 
maximum benefit for the general public. 


We have identified six publics, or separate sets of 
interests, that make up the general public with respect 
to public land policies. For othex areas of public policy, 
other categorizations may be relevant, although the six 
categories of interests identified below may be useful 
in many kinds of public policy analysis. The categories | 
of interests we recognize are: 


--the national public: all citizens, as taxpayers, 
consumers, and ultimate owners of the public 
lands are concerned that the lands produce and 
remain productive of the material, social, and 
esthetic benefits that can be obtained from 
them. 
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--the regional publics those who live and work 
on or near the vast public lands, while being 
a part of and sharing the concerns of the 
national public, h&ve a special concern that 
the public lands help to support them and their 
neighbors ,and that the lands contribute to 
their overall well-being. 


--state and local government: most of the Federal 
lands fall within the jurisdictional limits of 


other levels of government, which have responsibility 
for the health, safety, and welfare of their 
constituents and, thus, an interest in assuring 

that the overriding powers of the Federal Government 
be accommodated to their interests as viable 
instruments in our Federal system of government. 


--the users of public lands and resources: users, 
including those seeking economic gain and those 


seeking recreation or other noneconomic benefits, 
have an interest in assuring that their special 
needs, which vary widely, are met and that all 
users are given equal consideration when uses 
are permitted. 


-~-the Federal Government _as sovereign: the ulti- 
mate responsibility of the Federal Government is 


to provide for the common defense and promote the 
general welfare and, in so doing, it should make 
use of every tool at its command, including its 
control of the public lands. 


--the Federal Government as proprietor of the public 
lands: ina narrower sense, the Federal Government 


is a landowner that seeks to manage its property 
according to much the same set of principles as 
any other landowner and to exercise normal 
proprietary control over its land. | 
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Each of these publics has particular interests in 
the public lands' and public and policies. In some cases, 
the interests of the different categories conflict while 
in others they coincide, or complement each other. 
Specifying the interests involved in each matter of 
public land policy and determining how they are affected 
is the task of the policy analyst. Determining how each 
interest should be weighted, on the other hand, is a task 
for the political system. The analyst can assist those 
who make the final judgments concerning policies by 
providing data and showing how the various interests are 
affected by a course of action. But the task of balancing 
the legitimate concerns of each category of interests with 
the others to determine the proper course of action is 
necessarily beyond the scope of the analyst and must fall 
to those who have responsibility for policymaking in our 
political system. 


It should also be clear that this is intended as a 
highly pragmatic approach, which should be judged not 
by its sophistication, but by its usefulness. The ordering 
of the discussion is not intended to suggest any priorities 
among the six points of view. Priorities do exist, of 
course, but these are a matter for individual and political 
determinations. This should not be left to the discretion 
of the objective analyst. 


The approach we have taken in defining criteria is 
concerned with both present and future needs of the general 
public, and it implies that the existing political and 
administrative systems of the Federal government are able 
to cope with the problems of meeting these needs. The 
recent growth in concern with the quality of our environment 
has brought to light problems whose magnitude has suggested 
to some that our existing institutions have failed in the 
past or may be inadequate for dealing with future problems 
of the environment. We neither accept nor dispute this 
contention in this study. However, we do believe that the 
six points of view we recognize as important for public 


land decisions are also important in resolving problems 
that affect the government of the United States, rega:sdless 
of their magnitude. 


THE INTERESTS DEFINED 


Just as the six categories of interests in public land 
policy matters can be identified, so too can we identify 
specific points of concern to each of the six categories. 
Bach interest has certain requirements or desires that it 
hopes to attain and, to a greater or lesser extent, it 
hopes to attain them in part through the operation of public 
land policies and programs. The purpose of this section is 
to identify and describe the points of concern for each 
category of interest. We recognize, of course, that each 
category has many specific concerns. The ones identified 
are those that appear to be of greatest interest in matters 
of public dand..policy:; 


The ideas presented in this section have been developed 
in large part on the basis of the materials submitted to 
the Commission that are contained in the Appendices to the 
report. Where possible, portions of letters or statements 
submitted to the Commission are quoted, and identified as 
quotes, in the report. However, it must be recognized 
that an individual statement in a quotation does not 
represent the total views of the author. Such quotations 
must. be viewed as expressing an idea, but not necessarily 
the total philosophy or viewpoint of the author. There 
are numerous other sources of ideas that found their way 
into this report that are not identified in footnotes. 

The discussions of the "official family" of the Commission 
at its many meetings provided many insights into the needs 
and desixes of the various "publics". The ideas contained 
in this report were tested before various groups, both 
formally and. informally and the responses provided 
additional valuable thought. 
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The National Public 


All citizens are concerned directly or indirectly 
with the public lands and their disposition or retention 
and management in Federal ownership. Many have an interest 
in public lands as users and as members of a regional 
public that is interested in some public lands, but all 
citizens have, whether it is expressed or not, a deep and 
abiding interest in the public lands as a whole. 


The view is sometimes expressed that the national 
public has an overriding interest in the public lands. 
The following statement, although it is only part of a 
broader expression of views, suggests this viewpoint. 


"(The public lands] actually are owned by, and should 
be administered for, and be available to all of the people. 
Their administrative rationale is the public good, whether 
the lands are devoted mainly to scenic inspiration and 
recreational refreshment, national defense and security, 
or the production and extraction of resources. Directly 
and indirectly, their benefits and their values should be 
gauged and flow to all the people. "2/ 


This statement suggests that the national public is 
concerned both with the production of raw materials for 
manufacturing and commercial use and with the provision 
of other types of goods and services from the public lands. 
Further, it suggests that the resources of the Federal 
lands be available to all of the people. This expresses 
the interests of the national public in general terms, but 
a more detailed explanation is necessary to show how the 
public lands relate to the interests of the national public. 


2/ Statement of C. R. Gutermuth, member of the Advisory 
Council, for January 13, 1968, meeting of Advisory 
Councid. 
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Obtaining goods and services at the lowest cost. Every 
individual, as a consumer of goods and services. is inter- 


ested in maximizing his level of general satisféction. 

One constraint on accomplishing this objective is the limit 
on his ability to purchase goods and services. Therefore, 
he wants to obtain goods and services, whether from the 
public lands or not, at the lowest possible cost. This is 
an objective that is common to all people of the country. 
As one member of the Advisory Council stated, "maximum 
benefit to the general public should be producing or supplying 
beneficial goods or service at the least cost without 
impairment of the aesthetic, physical, or biological qual- 
ities of the land. This could mean timber, wheat, sugar 
beets, potatoes, minerals, meat, fiber, water, as well as 
the various recreational uses. "3 


To obtain goods and services from public lands at the 
least cost should not be taken to mean "at no cost at all," 
although to an individual this may seem both desirable and 
possible. Inasmuch as providing goods and services from 
the public lands nearly always involves some costs of 
administration and management, and since these costs are 
generally borne by the national public in the form of taxes, 
"lowest" cost to the consumer of goods produced in the public 
sector is a "net. concept. And furthermore, it must 
necessarily be considered in terms of the aggregate net 
costs and benefits to the national public as a whole. As 
one Federal official stated, one fundamental concept is 
"a high-level net addition to the welfare of the whole 
Nation over time. "4 


Because goods and services are of many types, their 
values are determined and measured in different ways. 
Some are bought and sold in the marketplace and are, thus, 


3/ Statement of A. B. Curtis, member of the Advisory Council, 
in a letter of January 29, 1970, for the February 17-20, 
1970,,meeting of the Commission. 


4/ Statement of Chief Edward P. Cliff, Forest Service, 
Department of Agriculture, at February 17-20, 1970, 
meeting of the Public Land Law Review Commission. 


hye 


assigned a readily identifiable and measurable value. 

But others, as is well recognized, are never or only 
rarely bought and sold and, therefore, are not assigned 

a comparable measure of value. For example, scenic values 
are rarely subject to direct determination by market 
pressures, although their values may be incorporated in 
that of a house or piece of property that is suitably 
situated. People, however, rarely buy scenery as a 
separable product. 


In the determination of net costs and benefits 
resulting from public land policies and programs, con- 
sideration must be given to both market and nonmarket 
goods and services. "Service to people should be viewed 
in the broadest sense of values gained, not merely 
measurable values received .... An endangered species 
or a scenic vista, for example, may have great intrinsic 
value to people notwithstanding the few direct benefits 
they may produce. "2/ 


In addition to the problems of measuring benefits 
received in the process of calculating net benefits, 
there are similar and related problems in the determination 
of real costs. The measurable direct costs of Government 
programs, as reflected in Federal budgets and appropriations, 
are only a part of the real costs to the national public 
of these programs. The hidden costs of'a deteriorating 
resource base, which may result in higher costs in the 
future, the cost of a lower quality of product or service, 
the real cost of holding large areas of rent-free land, 
are also borne by the general public, often in the form 
of tax payments or a product or service of lowered value. 


Thus, the calculus for determining which policy and 
programs result in obtaining goods and services from the 
public lands at the lowest net cost is complicated. But, 
these complications cannot be allowed to hide the real 
costs to the national public when choosing among alternative 
public land policies and programs. 


5/ Statement of Charles H. W. Foster, member of the Advisory 
Council, at meeting with the Public Land Law Review 
Commission, January 13, 1968. 
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Obtaining goods and services at the lowest net cost 
to the national public cannot be judged wholly on i:he 
basis of measures that are internal to the operations of 
the Federal Government. Efficiency must also be viewed 
in the context of obtaining goods and services from lands 
other than the public lands. It is of little or no concern 
to individual citizens whether the food on their dinner 
plates, the lumber in their houses, or the copper in their 
automobiles and appliances had its origin on the public 
lands or not, as long as it is available at a low cost. 
Alternative means of obtaining necessary goods and services 
must be considered and sources chosen on the basis of the 
lowest net cost. 


Assuring that Government programs are administered 
efficiently. The cost of maintaining the Federal legislative 


and administrative structure for the formulation of public 
land laws and policies and for their implementation is borne 
by the national public through tax payments. Obviously, it 
is in the interest of the national public that the Federal 
Government accomplish its assigned tasks in an efficient 
manner so that the burden carried by the taxpayers is as 
light as possible consistent with good government. 


Within the Federal structure, this means that constant 
attention should be devoted to searching for organizational 
and administrative changes that will reduce costs and improve 
performance. For example, one Federal liaison member of 
the Advisory Council suggests that "sound management 
principles dictate...centralization of the entire Federal 
land management responsibilities, with respect to such of 
our public lands as it is concluded should be federally 
retained and managed in the overall public interest, ina 
single management entity, most likely the Department of the 
Interior, which should be given the maximum amount of 
discretionary authority in the retention, use, and management 
of this important national resource for the overall benefit 
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of all of the taxpayers.iie/: In addition to achieving 
efficiency in the organizational structure of the Federal 
land managing agencies, the administrative and management 
practices of the agencies should also be efficient if the 
interests of the Nation's taxpayers are to be served. 

One means of accomplishing this is to "standardize or 
coordinate management policies of land managing Federal 
agencies."/ 


Assuring equal treatment of all citizens. Each member 
of the national public has equal right to obtain the benefits 


that can be derived from the public lands. While some may 
be in a better position than others to make use of their 
rights, the fact remains that the basic right to the 
benefits of these lands is the same for all citizens. 


For an individual to assure that his rights are adequately 
protected, he must be assured that the rights of all other 
individuals and groups are also protected. Even as we have 
recognized the general public as being composed of different 
publics or categories of interests, the national public 
individually recognizes the rights of all components or 
individuals who constitute the general public. It is in 
his interest to assure that the rights of others and other 
groups are adequately protected so that they, too, will have 
an interest in the protection of individual rights. 


Protection of individual and group rights requires that 
means be available for communicating the interests of 
individuals and groups to those who determine the policy 
structure for public lands. Unequal strength in’ communicating 
views can erode the rights of some individuals or groups 
relating to others. This was evidenced in the following 
comment: "In my experience of many years in the Tennessee 


6/ Statement of J. E. Moody, General Services Administration, 
Federal liaison member. of the Advisory Council, January 13, 
1968, meeting of Public Land Law Review Commission. 


7/ Statement of John Marvel, member of the Advisory Council, 
for January 13, 1968, meeting of the Public Land Law Review 
Commission. 
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Valley Authority and the Federal Power Commission it became 
apparent that some groups with an interest in land use 

were heavily overrepresented in the decision-making process 
and that others were correspondingly underrepresented. To 
my mind, this is not a healthy situation because the results 
may have an increasingly profound influence on the American 
society in the decades and generations to come."8/ 


The protection of individual rights in public land 
matters requires that some means be provided wherby the 
interests of each individual and group can be made known, 
both to those who legislate public land policies and 
programs and to those who administer them. One example 
of a way in which equitable treatment among different 
members of the national public can be effected is through 
the systems or procedures used in pricing uses of the public 
lands. In commenting on the relationships between user 
fees and recreation pressures on the public lands, one 
observer notes: "Serious consideration should be given to 
levying substantially larger user fees for recreation lands 
and facilities throughout the nation. Such pricing not 
only would establish an orderly market for allocating 
facilities impartially, it would also contribute to the 
conservation of beautiful areas now being destroyed by 
heedless crowds."9/ The recognition that pricing in the 
context of the modern economy can lead to "impartial" 
allocation of recreation facilities or other uses of the 
public lands suggests that pricing is one tool that can be 
used to assure equitable treatment. At the same time, it 
points to the possibility of inequitable treatment inherent 
in the use of different pricing methods for different resources 
on uses of public lands. 


Another means of assuring equitable treatment is to 
provide means whereby the public can participate in the 
decision making process for public lands, review the 


ay” Letter to the Commission from Joseph C. Swidler, Swidler 
and Freeman, Washington, D.C., December 7, 1966. 


9/ Letter to the Commission from Carl H. Madden, Chamber of 
Commerce of the United States, Washington, D.C., 
October 21, 1966. 
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information being used in making decisions, provide 
information for use in making decisions, and review the 
considerations that went into decisions that have been 
made. Having the business of the public conducted in 

a public manner gives everyone the opportunity to make 
his desires known and to see that he is being treated 
equitably as compared with other persons. If not, 
channels for redress are or should be available, both 
through administrative appeals and through the political 
process. ; 


Assuring that those who use the public lands and 


resources pay a reasonable price. The citizenry of the 
country is interested in assuring that all users pay 


reasonable prices for goods or services from the public 
lands for two reasons. First, the national public is the 
owner of the public lands. In a sense, each member of 

the public may be said to be a stockholder holding one 
share in the ownership of the public lands. As such, 

each is interested in making sure that the goods sold 

by his "corporation" are sold at a price that will provide 
Suitable returns to the government. Second, prices are used 
as a basis for the allocation of resources in our market 
economy. The charging of reasonable prices for goods 

and services from the public lands is necessary if we 

are to avoid the inefficient use of limited resources, 

both public and private. As noted by Carl Madden, "Ina 
highly developed modern economy, market criteria and forces 
are the primary means by which maximum benefits can be 
evaluated. Market criteria for the use and/or disposition 
of public lands provide a kind of yardstick by which it 

can be determined if our land resources are allocated 

among possible uses in such a way as to maximize returns-- 
an objective measure of efficiency."10/ 


In terms of pecuniary returns to the national public 
as owners of the public lands, maximum revenues would be 
one guide for the establishment of prices for use of 


10/ Letter to the Commission from Carl H. Madden, Chamber of 
Commerce of the United States, Washington, D. C. 
October 21, 1966. 
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these lands. However, this guide requires modification 
if the subjective nature of some of the nonmarket values 
of the public lands is to be recognized. One Advisory 
Council member notes, "I do not see the maximum benefit 
to the general public as any clearly definable single 
thing. For example, the receipt of the maximum financial 
returns from the public lands is in one sense a benefit 
to the general public, but it certainly is not and cannot 
be a controlling factor."11/ 


It is, however, in the modification of market prices 
through administrative, or in some cases legislative, 
actions that the market place no longer fully serves the 
interests of the national public in achieving the efficient 
allocation of resources. This can be true with respect 
to the allocation of resources to public lands as con- 
trasted with private lands, to one type of use as contrasted 
with another, or to one part of the country as contrasted 
with another. Some argue that the only "proper" or 
"reasonable" price for a commodity is that which would be 
obtained in the normal operation of economic markets. As 
one Advisory Council member says, "I would, therefore, 
suggest using the principles of the market system which 
have served as an indicator of public benefit in guiding 
producing of goods and services for business and industry. "12/ 
However, to the extent that the transfer of public land 
resources involves the transfer of social goods or is 
done to accomplish some governmental purpose, a reasonable 
price may be something less than the price that would 
obtain in normal markets. 


ll/ Statement of Frederic L. Kirgis, member of the Advisory 
Council for the February 17-20, 1970, meeting of the 
Commission. 


12/ Statement of Clifford G. McIntire, member of the Advisory 
Council, for the February 17-20, 1970, meeting of the 
Public Land Law Review Commission. 
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Maintenance of the resource base and environmental 
quality. The natural resource base of the country, 
including the land and all of the possible uses of it in 
various combinations, is important to the general 
well-being of the country and of its individual citizens. 
It is generally recognized today that natural resources 
as industrial raw materials are making up a smaller and 
smaller part of the Nation's gross product. On the 
other hand, it is also recognized that natural resources 
have a key role to play in the economy. While one type 
or quality of resource can be substituted for another in 
industrial production, it is evident that some form of 
resource is required in all production and that some are 
less costly than others. It is also evident that this 
will generally be true in the future. 


The interests of the national public in maintenance 
of the resource base are, however, broader than just in 
connection with the production of goods for our market 
economy. One Advisory Council member states "It is, of 
course, basic that our public lands can and should afford 
our people a maximum multiple use benefit but that the 
usage be such as to enhance the environment suitable to 
man's life and living. It is to be recognized that 
maximum benefit of our public lands will include where 
possible an SSDS usage compatible with the multiple 
~ use concept. "13 


Another Advisory Council member emphasizes environmental 
values: "In view of the increasing need and great importance 
of environmental benefits to the growing congestion of 
our society, I feel that the value of environmental benefits 
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13/7 Statement of Sherry R. Fisher, member of the Advisory 
Council, for the February 17-20, 1970, meeting of the 
Public Land Law Review Commission. 

14/ Statement of Bert Cole, member of the Advisory Council, 
for the February 17-20, 1970, meeting of the Public Land 
Law Review Commission. 
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Maintaining the resource base to meet future needs is 

also recognized as being important to the national public. 
C. R. Gutermuth recommends that those courses of action 
"which improve the productivity and quality of commodities 
(resources) for the long term future" be given priority.12 
And M. O. Steen suggests that one criterion for public 
land decisions should be: "Those uses compatible with 
needs which will be arising in the long run should receive 
priority over those considering only short run uses. 

The current economic market place cannot measure future 
demand. The only alternative is to amply provide for 

long run uses by maintaining as large a "resource bank" 

as possible. "16/ 


The manner in which resources are used today determines 
the kind and quality of resources that will be used in 
following time periods. The national public's concern 
in this is a reflection of its concern for assuring con- 
tinuing conditions favorable for the existence of new 
generations of people. Other ramifications of the same 
phenomenon are the proclivities of people to save, to 
pass on inheritances, to invest in things that have an 
expected life longer than that of the investor. Even though 
it is probably safe to say that future generations will be 
considerably richer than the current ones, it also seems 
safe to say that the national public as a whole wants to 
make sure that future generations have the opportunity 
to become richer than current generations. To the extent 
that resources are important to this desire, the national 
public is concerned with assuring that the lack or high 
cost of natural resources in the future does not unnecessarily 
limit this opportunity. 


15/ Statement of C. R. Gutermuth, member of the Advisory 
Council, for the February 17-20, 1970, meeting of 
the Public Land Law Review Commission. 


16/ Letter from M. O. Steen, Governors' Representative 
from Nebraska, October 11, 1966. 
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Enhancement of human and social values. The growth 
and strength of a country is not judged by economic or 
physical measurements alone, but also by its social 
accomplishments. The national public can take great 
pride in a nation that recognizes the need for improving 
the lot of its citizens in both economic and social terms. 
And providing for the enhancement of human and social 
values through the proper use of public lands and resources 
is one of many paths that can and should be used in 
pursuing this goal. One commentator notes: "Some of 
the problems that we are struggling with in a broad range 
of reform programs, from the poverty program to law 
enforcement and criminal justice, would be far less serious 
today if the nation had given more thought in the past 
to the use of its resources in order to make meaningful 
and enjoyable the lives of the poor, particularly in the 
big cities. One of the most crucial and pervasive social 
problems of our time is how to deal with the problem of 
poverty and its consequences in urban blight, racial 
friction, crime, impairment of defense effectiveness, and 
wasted opportunities. Basic to the solution of this 
problem is finding ways to make life attractive and enjoyable 
to the poor people of our country so that they will feel 
that they have a personal and positive stake in the American 
society."L7/ 


As this statement suggests, failures of the past have 
led to problems today. Especially in the realm of 
enhancing human and social values, there is a need to 
give full consideration to the possible future effects 
of current policies. As Willard Hurst states: "Public 
interest may be defined always in terms of objectives 
which experienced men of affairs would judge within the 
realm of political accomplishment within greater or 
less spans of time. .It advances clarity of analysis to 


17/ Letter of December 7, 1966, from Joseph C. Swidler, 
Swidler and Freeman, Washington, D.C., to the 
Public Land Law Review Commission. 


—Oule 


have some such division well in mind in studying public 
purposes. In particular it is important to decide how 
far the political practicability test...is going to 
determine the bounds of study; this is always a hard 
question and the prime caution that occurs to me in 
connection with it is that men may be so 'practical' 

in the short run in what they think worthwhile to define 
as their objectives that they turn out to have behaved 
impractically when the matter is viewed over a longer 
time perspective."18/ 


The Regional Public 


The public-at-large living and working in close 
proximity to the public lands has a viewpoint that is 
distinct from its viewpoint as part of the national public. 
Individuals who make up the regional public are, obviously, 
also members of the national public. They pay taxes to 
support the Federal Government, including its public land 
programs, and they are consumers of goods and services, 
whose price structure is affected by the cost of producing 
goods and services from the public lands. But beyond this, 
the regional public has a direct interest in public land 
policies and programs as they affect the regional economy 
and way of life. The regional viewpoint has been stated 
as follows: "While all of our citizens nationally share 
equal ownership of the public lands, andrecognizing that 
the rights of use of all our citizens must be protected, 
nevertheless the policy for administration and use of the 
lands should be directed toward providing the maximum 
benefits from the lands to the localities in which they 
are located. The physical location of the lands is 
something that cannot be altered. Their presence in an 


i18/ Letter of July 5, 1966, from Professor Willard Hurst, 
School of Law, University of Wisconsin, to the Public 
Land Law Review Commission. 


<Z3= 


area will either contribute to the development of that 
area and the factors affecting the quality of living, 
or will hinder it depending on the policy governing the 
use of these lands."19/ . 


As this statement indicates, the public lands are 
fixed in their location. This, together with the uneven 
distribution of these lands throughout the country, 
results in a continuing close relationship between the 
lands in a locale and the goals and objectives of 
people who depend on these lands for their livelihood, 
for a place to recreate, and as a constant part of their 
daily life. Public lands are important to varying degrees in 
the support of dependent industries and communities. 
Further, programs and activities on the public lands 
have a variety of offsite effects, both beneficial and 
harmful, that primarily affect the immediate surrounding 
areas. 


The importance of public lands to the regional public 
was emphasized to the Public Land Law Review Commission at 
the several public meetings conducted by the Commission 
throughout the country. Regional interests were expressed 
for broad regions, perhaps involving parts or all of 
several states, and for smaller areas or locales sometimes 
involving only the area in close proximity to some public 
lands. While the definition of a region may be somewhat 
ambiguous in this context, this does not detract from the 
concept of the regional public as a relatively homogeneous 
community of interests in the public lands by virtue of 
the importance of these lands to the way of life of a 
definable area in reasonably close proximity to them. 

The following expressions of regional interests indicate 
the range of factors concerning public lands that are 
important to the regional public. 


19/ Statement by Gene Etchart, member of the Advisory Counci! 
prepared for the January 13, 1968, meeting of the 
Public Land Law Review Commission. 
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Providing for a stable regional economy and society. 
Decisions to retain in Federal ownership and manage 


public lands or to transfer these lands to other ownerships 
can have a substantial effect on the economic and: social 
stability of areas in which public lands are important. 
Various public land laws and policies have been adopted 
from time to time to provide regional stability. Although 
such laws and policies are primarily directed at regional 
effects, they have been a part of national policy for years 
on the basis that stability on a regional basis leads to 
stability on a national basis. As one commentator states, 
"The maximum benefit for the general public cannot be 
realized without strengthening and enhancing the local 
economy. The national economy is made up of the sum total 
of state and local economies. If any of the local or 

state economies falter or are not in balance, then the 
national economy suffers.... Federal disposal should be 
limited to those which will yield economic and social 
benefit to local entities and the general public. "20/ 


Economic and social stability for a region does not 
mean stagnation, but rather suggests growth and progress 
in the absence of sharp upward and downward fluctuations. 
Stability can be thought of and measured in terms. of 
population, family income, and business activity... But, 
from the point of view of the regional public, it must 
also be thought of in terms of a way of life that: may be 
quite different from one region to another and not subject 
to quantification. For example, the kind of economic 
activity in which the region is engaged may be an- important 
aspect of the social structure of the region and may be one for 
which the regional public desires stability. Skills 
developed in the logging industry may not be transferable 


20/ Letter of January 22, 1970, from Elmo J. DeRicco, 
Governor's Representative from Nevada, for the 
Febraury 17-20, 1970, meeting of the Commission. 
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to providing outdoor recreation service. Thus, the 
regional public would have a strong concern in the use 
of public lands for various purposes. 


Assuring reasonable state and local tax burdens. 
Just as each individual as a member of the national public 


wants his Federal tax bill to be as low as possible, 

each individual as a member of the regional public wants 
his tax bill from state and local governments to be as 
low as possible. In the context of public lands, however, 
there are differences between the national and regional 
publics in the way in which the individual is affected. 


Public land policies and programs affect the level 
of Federal taxes through their impact on receipts from 
the use of public lands and resources and on the cost of 
administering the Federal public land programs. With 
respect to the level of state and local taxes, however, 
the chief impact derives from the fact that the public 
lands are not generally subject to property taxes levied 
by state and local governments. And property taxes, 
especially at the local level, are a major source of 
revenue for these governments. Many people suggested to 
the Commission that the tax immunity of public lands results 
in an inequitable burden being placed on the regional 
publics, who must make up for the loss of tax revenues 
to their state and local governments from the Federal 
lands. This viewpoint is expressed in the following 
statement: "Many states, counties, and communities have 
had their tax base so restricted by federal ownership 
that they find it impossible to provide their citizens 
with adequate services such as schools, streets, and 
highways, policy and fire protections, etc., or can do 
so only by confiscatory taxation on its property owning 
citizens. "21 


21/ Statement of H. A. True, member of the Advisory Council, 
for the January 13, 1968, meeting of the Commission. 
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The level of state and local government expenditures 
for schools, roads, and a wide variety of other services 
is, to a large extent, independent of the source of 
revenues. Therefore, a lack of revenues from one source 
must be made up from other sources. The individual 
taxpayer's interest is to assure that all other sources, 
including the public lands, contribute an equitable 
share of the total tax collections by state and local 
government so that this burden is not shifted to him. 


Promotion of economic growth and development. 
Economic growth, especially in terms of per capita income, 


is a measure of regional well-being and progress that is 
particularly important to the regional public. Growth is 
necessary for relatively poor regions if they are to 

"catch up" with the relatively rich regions and is necessary 
for all regions if they are to maintain their well-being 
relative to other regions. Regional growth has been 
recognized as a goal of the Federal government in the 
various authorities created in recent years to deal with 

the special problems of depressed regions. 


In regions with a high proportion of public lands or 
where public land resources are important for industrial 
development, policies affecting the use of these resources 
can have an important effect on regional economic 
development, in terms of either encouraging or restricting 
such development. An objective of the regional public is use 
of public lands and resources so as to encourage regional 
economic development. Public lands must be considered, 
of course, in conjunction with other resources, including 
other natural resources, capital and human resources, all 
of which must be used together in building strong regional 
economies. 


The individual as a member of the regional public 


wants to assure not only current economic growth for 
his region or area, but also wants to assure continuing 
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growth in the future. As a result, he is interested 

in the careful use of the public lands and resources 

so that they can help to sustain economic development 
over a long period of time. He benefits not only from 
the opportunity for employment for himself or his 
resources in the use of the public lands, but also from 
the indirect benefits resulting from a healthy, growing 
economy. 


Assuring that public lands will not he withheld 
from serving regional needs. The extent to which public 


lands and resources are permitted to be used can have a 
great effect on the various regional publics, particularly 
where public lands make up a significant part of the total 
land area. Keeping such lands and resources from being 
used can severely limit the growth and development of 

a region or locale relative to others. A spokesman for 
Oregon points out, "Oregon has a special interest and a 
unique concern with public land retention or disposal 
policies. Our economy is forest based and the bulk of 
commercial timber lands are federally owned. In the sense 
that the Federal Government is in the big business of 
growing and selling the raw material for this industry, 

it is competing with other suppliers in the market. "22/ 

It should be pointed out that the Federal Government 

as a supplier of timber in Oregon also competes with 
itself as a supplier of timber in other states and with 
private suppliers in other states. 


Over the years, the policies that guide the use of 
public lands create a set of expectations on the part of 
the regional public. A consistently applied policy of 
making public lands and resources available for use, both 
for market and nonmarket purposes, leads to the expectation 


22/ Letter from Dale Mallicoat, representing Robert Smith, 
Governor's Representative from Oregon, for the 
February 17-20 meeting of the Public Land Law Review 
Commission. 


— Ble 


that they will continue to be made available in the future. 
On the whole, such consistency of policies has been 
characteristic for public lands. Manufacturing, mining, 
ranching and commercial recreation enterprises, all of 
which support regional economies, have been established 

on the basis of these expectations. But sudden market 
changes in policy direction could affect regional devel- 
opment. 


The public lands serve regional needs other than those 
of an economic nature. The regional public's interest in 
these lands as a source of recreational enjoyment, including 
hunting and fishing, must also be recognized as important. 
Those members of the regional public who use the public 
lands for recreation are as interested in having these 
lands continue to be available for their use as are 
those whose interest is primarily related to economic 
activity. 


The interest of the regional public in the manner in 
which Federal lands are used has lead a number of people 
to suggest that the lands be administered in a way that 
emphasizes regional needs. For example, one Advisory 
Council member suggests, "Administration of the public 
lands in the future should have a local grass roots 
base with maximum responsibility and authority vested in 
local multiple use administration boards established for 
this purpose similar to the present Montana Cooperative 
State Grazing Districts. Such boards to include sportsmen, 
recreationists, industry users, county planners and other 
appropriate interests. "23/ This would be one means of 
assuring consideration for the regional point of view 
that public lands and resources should not be withheld 
from serving regional needs. 


Prevention of environmental and scenic pollution. 
The people living close to the public lands are the ones 


who bear the major impact of environmental degradation 


% 


23; Statement by Gene Etchart, member of the Advisory 
Council, for the January 13, 1968, meeting of the 
Public Land Law Review Commission. ' 
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resulting from the misuse of these lands. While some 
uses of the public lands result in environmental effects 
off of the lands, most such effects are strongest in 

the immediate area. For example, uses of public lands 
that impair the scenery may be noticeable from towns 

or highways not actually on the public lands themselves, 
but it is obvious that such effects will be visible 

only from the immediate area surrounding the public lands. 


While such environmental degradation has an impact 
on anyone who is in the area, again it is obvious that 
those who live and work in the area are going to be 
affected on many more days of the year than those who 
are simply visiting or passing through. Thus, one member 
of the Advisory Council states, "The use of public land 
and water resources should first be concerned with 
maintaining and improving the quality of that particular 
area's environment. "24 


At the same time, the attitudes of the regional public 
toward environmental quality concerns may be different 
than those of the national public. Those who live close 
to public lands are more sensitive to the relationship 
between the use of these lands and the region's environment 
than are the visitors and travelers. Many of the 
environmental problems result from the use of the land, 
which is necessary to sustain the economy of the region. 
One must be balanced against the other and the regional 
public is directly influenced by both aspects of land use. 


24/ Letter of January 19, 1970, from Sherry R. Fisher, 
member of the Advisory Council, for February 17-20, 
1970, meeting of the Commission. 
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State and Local Government 


The fact that the Federal Government controls vast 
areas of land within the jurisdictions of the states and 
many local governments results in many special concerns of 
state and local governments with public land laws and 
policies. Because of the dominant position of the Federal 
government relative to all subsidiary governments, the 
dominance of the Federal government generally with 
respect to taxation and the collection of revenues, 
and the impact of Federal land ownership on the tax 
structures of state and local governments, many of the 
concerns of state and local governments are independent 
of specific Federal public land programs. But the states 
and local governments also have a concern with these programs, 
which can indirectly affect the ability of these 
subsidiary governments to obtain tax revenues and to 
carry out their own programs. 


There is no questioning the constitutional supremacy 
of the Federal Government with respect to the states 
and local governments in matters involving the public 
lands. The Federal Government can pass such laws con- 
cerning these lands as it deems desirable. In the absence 
of such legislation, state statutes are usually controlling. 
This, for example, is generally the case with respect 
to those functions that are normally within the province 
of the states, such as police powers. Except for those 
cases where the Federal Government has exclusive legislative 
jurisdiction, which is true for a relatively limited 
area of the public lands, the states exercise police 
powers and other functions that are generally left to 
them. This is not to say, however, that the Federal 
Government could not, if it so desired, pass legislation 
that would override these usual state powers on the 
public lands. 
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Inasmuch as the maintenance of healthy governmental 
units and good relationships between the Federal Government 
and other governments is generally considered tc be in the 
best intsrests of the Federal Government, the use of ail 
of its constitutional powers with respect to the public 
lands is not necessarily in the best interests of the 
Federal Government. Rather, consideration must be given 
to the viewpoint of the states and local governments. 
Cooperation between them and the Federal Government and 
coordination of public land policies with those applicabie 
to other lands are important in meeting the objectives 
of the Federal Government and of other governments as weli. 
The specific interests of the states and local governments 
discussed below are, as with those of other elements of 
the general public, desires, but are not necessarily totally 
achievable. Instead, they must, in the end, be compromised 
with the objectives of the other elements of the general 
public, including the Federal Government both as sovereign 
and proprietor. 


Equity Among Levels of Government. State and local 
governments can exert considerable influence over or can 


actually control many decisions involving private lands 
within their jurisdictions. Zoning lands for different 

kinds of uses is one example, but many other types of control 
are exerted. Local governments typically have numerous 
ordinances controlling public nuisance type activities, 

such as noisemaking or burning trash, on private property. 

In recent years in fact, the Federal Government has by law 
required that the states impose controls on activities on 
private lands that result in air and water pollution. 


The Federal Government is able, however, because of 
its superior authority, to avoid or disregard on the public 
lands the usual sort of zoning or other ordinances imposed 
by the state and local governments. In so doing, it can, 
especially where public lands dominate other lands, 
frustrate the efforts of other levels of government to 
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impose some degree of order over land use. And in so 
doing, it can also act in a manner that would be 
impossible for a private landowner. 


The manner in which the Federal government deals 
with its lands can provide great benefits to, or impose 
severe burdens on, other levels of government. The 
possibility of this occurring is increased by the fact 
that the public lands do not have to be made subject 
to the same controls to which other lands are subject. 
The uses that are permitted, or prohibited, on the 
public lands can, for example, affect the level of 
economic activity in an area. This can have many 
ramifications, ranging from effects on employment and 
requirements for unemployment compensation. 


The manner in which the public lands are used can also 
influence the cost to state and local governments of 
providing services. Permitting the development of public 
Jands in an uncontrolled manner can impose unduly heavy 
costs for road construction and maintenance, education, 
and health services. Uncontrolled recreation, including 
hunting and fishing, on the public lands can lead to high 
costs for providing police services. However, recent public 
land laws have often required that actions taken under 
them conform with a plan that has been adopted for the 
area by a local unit of government. This has been accepted 
even within the Federal Government, whose actions are 
being controlled, as evidenced by the following: "More 
needs to be done and new authorities and policies are 
needed to ensure the coordination of Federal land management 
and disposal actions and programs with local governmental 
comprehensive planning." This statement is also extended 
to cover land disposals. "Where lands are to be transferred 
out of Federal ownership for local public or private use, 
such dispositions should require the existence of a local 
rural or urban pfanning process and consistency of the 
specific disposal with the local plan. ‘Such planning 
shovld take into account, and Federal disposal policies 


should require, planning for necessary public services to 
serve private acquisitions (such as small tracts), 
including waste disposal and management, water supply, 
and other public services."25/ 


Zoning and other forms of control over land use by 
the states and local governments must be viewed as one 
means of controlling the burdens placed on these levels 
of government by the actions taken by landowners. It 
is surely in the interest of these levels of government 
to have the Federal Government as a landowner follow the 
spirit of these controls, even if the Federal Government 
cannot be directly subjected to them. For the Federal 
Government to ignore entirely such controls would lead 
to inequitable burdens being placed on the states and 
local governments relative to those placed on other 
categories of landowners. 


In addition to zoning and other similar aspects of 
land use control, there are some matters for which 
responsibility has traditionally been in the hands of the 
states and local governments. One of these is their 
responsibility for management of wildlife and this is a 
matter in which the states feel strongly that responsibility 
should be left with them. John Biggs stated the general 
viewpoint of state governments as follows: "One of the 
greatest renewable resources of the system of Federal 
public lands are its fish and its wildlife. Traditionally. 
these wildlife resources have been considered to be in the 
ownership of the states with the states having an 
unqualified right to manage them, to license their usage, 
and to provide for harvests of them, excepting migratory 


25/ Statement of Charles M. Haar, Federal liaison member 
of the Advisory Council, for the January 13, 1968, 
meeting of the Commission. 
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species of game and wildlife occurring in National Parks. 
The states have exercised this responsibility wisely 

and well, utilizing proven principles of conservation. 
This quality of ownership and right to manage these 
resident wildlife resources occurring on the system of 
public lands, should clearly be again defined and 
restated by the Congress in favor of the states, "26/ 


On matters such as this, the states' viewpoint is 
that their responsibility should be continued. Equity 
between the Federal Government and other levels of 
government requires that consideration be given to 
historical relationships developed over the years. 


Involvement in Federal public land decision making 
processes. Inasmuch as decisions concerning use of the 


Federal public lands have important effects on the. costs 
and revenue potentials of state and local government, 
these levels of government want to be involved to the 
greatest possible extent in the process of decision making 
for Federal lands. In this way, the chances of their 
interests being recognized and given consideration in 

the decisions that are made will be maximized. 


State and local governments do, of course, have an 
influence on public land decisions both through the 
political process and through various cooperative 
arrangements. In some cases, consultation with state 
and local governmental units is required as a part of the 
decision making process. It is obvious that, from the 
point of view of these governmental units, these channels 
for influencing public land decisions should continue to 
be open. But these are examples of indirect inputs of 
state and local government into Federal public land decisions. 


26/ Statement of John Biggs, member of the Advisory Council, 
for the January 13, 1968, meeting of the Public Land 
Law Review Commission. 
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To influence substantially the direction of public 
land decisions, inputs from outside sources have to be 
made at the initial stages of the decision process. 
Simply making provision for outside comments on proposals 
that have already gone through one or more stages of the 
decision process does not provide a full opportunity 
for making direct inputs into public land decisions. 

Once initial decisions have been made, the influence of 
any additional comments or suggestions is usually 
limited. 


Although the public lands are owned by the people of 
the country as a whole and the lands constitute an 
important national resource, many of the effects of using 
these lands are felt locally. For example, roads that 
are built on the public lands to make possible the use of 
national resources can play an important role in a local 
road network. Likewise, the employment generated by the 
severance and use of public land resources provides the 
economic backbone of many communities. In both cases, 
local governmental units have a substantial interest in 
the Federal decisions. The choice of road location and 
construction standards could have an important effect on 
the service burdens that must be met by the local government. 
Decisions involving the use of resources on the public 
lands also affect the local economy and tax base for local 
government. State interests, too, can be vitally affected 
in much the same ways. Use of the public lands can also 
have noneconomic effects important to state and local 
government. The use of these lands has offsite effects 
involving state or local governmental jurisdiction. Since 
the state government, for example, may well have programs 
to ameliorate or control water pollution, the state has an 
interest in the initial decisions that could lead to 
pollution problems. In all of these cases involvement 
by the states and local governments in Federal decisions 
is desired so that the interests of these governments can 
be advanced and protected. 
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Minimization of the impact of public lands on the 


financing of state and local government. The existence 
and use of the public lands affects the financing of 


state. and local governments in a quite different manner 
than private lands of the same type. Federal public 
lands generally are not subject to taxation by state 
and local governments. In addition, the various public 
uses to which these lands are put may have indirect 
impacts on the financing of state and local government 
by withholding public land resources from use as 
industrial or agricultural raw materials. In addition, 
the use of such resources may require state and local 
governments to provide services to a degree that is 
different from what it would be if the lands were 
privately owned. 


The traditional source of revenues for local governments 
is the property tax; major sources of state revenues are 
sales and income taxes. Because of the nature of public 
lands as property and because the extent of public lands 
is larger relative to private lands in many counties than 
in the states in which the lands are located, the overall 
impact on the financing of local governments is probably 
greater than on the financing of state governments, even 
though various systems of revenue sharing and payments in 
lieu of taxes are used to minimize the effects of public 
land ownership. Public lands affect not only the total 
revenues to and costs of financing state and local 
governments, but also affect the timing of revenues and 
costs. Where payments by the Federal Government to state 
and local governments are based on receipts from the 
sale of public lands and resources, fluctuations in the 
level of national and regional economic activity, or in 
the markets for individual commodities, results in 
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fluctuations in the payments to state and local government. 
Such fluctuations may vary considerably from the kind of 
patterns expected in the tax programs that the payments 
are intended to replace. Programs on public lands may 
also impose burdens that may fluctuate from time to 

time. For example, establishment of a recreation area 

may lead to heavier than normal road construction 
expenditures in one fiscal year. 


Whatever arrangements are made to minimize the impact 
of Federal public land ownership from the point of view 
of the states and local governments, both the overall 
effects on revenues and costs and fluctuations in 
revenues and costs should be minimized. To determine 
the impact of public lands on financing state and local 
government activities, comparisons must be made between 
the public lands and comparable lands in other ownerships. 
The difference, either in terms of total effects or in 
terms of the timing of effects, provides a measure of the 
impact of public land ownership. State and local 
governments should be able to expect that this impact be 
minimized. 


Users of Public Lands and Resources 


There are many kinds of users of the public lands and 
the resources that they support. These lands have long 
been a source of industrial or agricultural raw materials. 
Public lands suitable for intensive agriculture, for the 
production of some minerals, and for other uses have been 
transferred out of Federal ownership as a means of making 
such uses possible. In the case of other uses, such as 
grazing of domestic livestock or timber harvesting, the 
use of public lands is permitted, but the lands themselves 
remain in Federal ownership. 
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Many uses of the public lands do not involve 
severing natural resources or what is sometimes termed 
as "consumptive" uses of the lands. Outdoor recreation, 
which has long been a use of public lands but has 
recently grown in importance, covers a broad range of 
particular uses that take place on the public lands, 
but do not usually involve the transference of 
ownership of land or resources. Recreation can, of 
course, have substantial impacts on the lands and 
resources and on their ability to sustain recreation 
use. 


Some kinds of recreation "use" do not involve 
activities on the public lands, but instead involve the 
public lands as a backdrop to activities that take place 
off the public lands. These lands provide scenery that 
is important to many who drive for pleasure, who live 
and work in the area of these lands, and who are simply 
traveling from one place to another. Classifying such 
activities as "uses" of the public lands may seem 
sophistical to some. Yet, such activities have had and 
continue to have substantial impacts on the management of 
public lands and on the ability of the land to meet 
demands for industrial and other resources. Furthermore, 
recreational users and those interested in the scenic 
resources of public lands have much in common with those 
interested in commercial use of these lands. These 
interests should not be confused with the interests of 
the same people as members of the national public or 
other categories into which they may also fit. 


Users of the public lands commonly bear the stigma 
of being "special interests," a term which is sometimes 
applied both to economic or commercial users and to 
recreational or other nonconsumptive users. We contend 
that users have no more, or no less, of a special interest 
in the public lands than do the other identifiable 
interests that we define as constituting the general 
public. It is true that precedence and history have 
resulted in some groups of users having what appears to 
be @ preferred position in using public lands. But this 
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does not give them a greater degree of interest in the 
public lands than other classes of the general public. 
The points discussed below describe the basic interests 
of all users, whether they are primarily concerned with 
commercial or with noncommercial use of public lands. 


Equity between users of public and of non-public 


lands. Public lands are one source, and often an 
important one, of raw materials or other opportunities 
for use that in effect compete with other sources. 

From the point of view of users of the public lands and 
their competitors, use of these lands should be made 

in a manner that does not confer undue advantages on 

any user, group of users, or competitors. The workings of 
the Nation's economy generally provide competitive 
pressures and controls that determine the production and 
use relationships between private lands under different 
ownerships, at least for those goods and services subject 
largely to market operations. 


Public lands, on the other hand, typically provide 
some services, such as recreation opportunities, that are 
not marketed in the same sense as market goods. Even 
where a public land good, such as timber, is sold under 
competitive conditions, the regulations determining 
how it is to be used affect the relationship between the 
use of this product of the public lands and the same 
product on other lands. 


This is not to say that the market economy provides 
the only adequate guide as to how production of goods 
and services should take place on public and other lands. 
It does not and, as a result, Federal, state, and local 
governments provide many goods and services that are judged 
to be provided best by government. However, in cases 
where goods and services are provided by governmental 
agencies, care must be taken to assure that the methods 
used and the guidelines that are followed treat equitably 
with all legitimate users and their competitors. 
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One member of the Advisory Council stated this 
viewpoint in perhaps the clearest terms. He said, 
"Federai lands should not be used to hinder, delay, or 
interfere with private development. "27/ As an example 
of permitting use of public lands in a way that, from 
the user's point of view, places an inequitable burden 
on the user, he cited the regulation of the Secretary 
of the Interior that requires that cil and gas pipelines 
on public lands be operated as common carriers. This 
is an example of users of public lands being treated 
differently than they would be if they were conducting 
similar uses on private lands. From the point of view 
of the user, he should not be required to bear entirely 
the burdens of accomplishing objectives that may be in 
the interests of other segments of the public, but 
that clearly place an additional cost on his use of the 
pubiic lands. 


Production and allocation of resources to fit user 
requirements. Users of the public lands have numerous 
desires concerning the manner in which their potential 
use is made available to them. User desires or requirements 
can be defined in a variety of ways, but would cover as 
a minimum the quantity and ¢jmality of the use that is 
to be made, the timing of use, and the tenure of use. 

Many of these desires are defined for them in their 
normal business practice or in the manner in which their 
time is allocated. 


The user's desire that resources be produced and 
allocated in a way that fits his needs applies to both 
commercial and noncommercial uses of public lands. Just 
as the timber operator wants to know that timber sales 
will be offered on a schedule that will enable him to 
compete with other operators so as to supply his 
production needs, the recreationist wants some assurance 
that the gates of the national park will be open when he 
sets the dates for his vacation. Just as the rancher 
wants some reasonable assurance that he will in fact be 


277 Statement of Clarence Hinkle, member of the Advisory 
Council, for the January 13, 1968 meeting of the 
Public Land Law Review Commission. 


Ate. 


able te graze an established number of cattle for a 
specific period, the fisherman or hunter wants and 
expects some reasonable assurance that he won't be 
ejected arbitrarily from his favorite area before he 
has enjoyed use of it. And the timber operator who has 
invested in equipment to produce softwood lumber won't 
be satisfied by a decision that only hardwood timber 
will be sold from public lands this year. 


There is a great range in the extent to which users 
are dependent on public lands. Many timber operators, for 
example, are entirely dependent on public lands as a 
source of raw materials, but for most of them, public 
timber complements other sources of supply. In the 
Southwest, some ranchers are dependent on public lands 
for almost ali of their forage requirements. Although 
this generally is not the case in other regions, ranchers 
are often almost entirely dependent on public lands for 
grazing during a particular time of the year. Some 
noncommercial users can also be thought of as being 
heavily dependent on public lands. Hunters interested 
in some species of big game are almost entirely dependent 
on public lands. And recreationists interested in visiting 
unique natural wonders are heavily or entirely dependent 
on the National Park System for their availability. 


Where public lands provide the only source of supply 
for a user, the required schedule of use is determined 
almost entirely by the user. However, where public lands 
provide only a partial source of supply, their use must 
be scheduled so that it complements other sources. To 
an extent, this is also true of the qualitative aspects 
of resources. Where public lands provide a particular 
kind of resource, user requirements may be identified 
primarily in terms of complementing particular kinds 
of resources supplied from other lands. 
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Requirements of both individual users and users as 
a class must also be recognized. Just .as the using 
industry as a whole wants some assurance that its needs 
will be met, individuals or firms within the industry 
also want such assurance. Bernard Orell, a member of 
the Advisory Council stated: "Long-term sale or lease, 
allocations, or other types of assured accessibility 
to a given resource have been demonstrated as effective 
substitures, to some degree, for actual land ownership. 
This is one principle which almost every witness before 
the Commission's open meetings has stressed. Graziers, 
timbermen, wilderness and wildlife people and recreationists, 
asking assurance that their particular resource use 
would remain accessible. Those persons whose activities 
required substantial capital investments, such as mines, 
ranches, sawmills, and recreational facilities, further 
asked that provision be made for reasonable: assurance 
of a known quantity of that resource for a specific 
user."28/ This statement emphasizes the interests of 
the particular user as contrasted with users as. a class. 


One requirement of users that is often overlooked is 
that the regulations under which the use of public lands 
is permitted be understandable. Sherry Fisher emphasizes 
this in recommending as one of the general guidelines 
for the retention and management of public lands: "Provide 
more equitable and understandable utilization procedures 
between government and users of the public lands.."292 
As a group, users probably have the best understanding 
of their requirements for resource use, but their 
understanding may not penetrate as deeply into the subtle 
machinery of the Federal government. From their point of 
view, the regulations under which they may make use of 
Federal lands and resources should be simple and straight- 
forward and should be readily translated into meaningful 
terms related to their understanding of resource use. 


28/ Statement of Bernard L. Orell, member of the: Advisory 
Council, for the January 13, 1968, meeting of the 
Public Land Law Review Commission. 


29/ Letter of January 19, 1970, from Sherry R. Fisher, 
member of the Advisory Council for February 17-20, 
1970, meeting of the Commission. 
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Procedures that assure fair treatment of all users. 
. In dealing with governmental agencies, and particularly 
with those that are as large and widely dispersed as the 
public land agencies, each user wants to be assured 

that he is being treated equitably, especially as compared 
with other users. To provide this kind of treatment, 
Federal public land agencies generally have prepared 

and distributed detailed descriptions of procedures 

that are to be followed in dealing with users and other 
persons. It is intended that users and other interested 
parties have an opportunity in advance to know the 
conditions of use. It is further intended that making 
such rules and regulations a matter of public knowledge 
will result in equal treatment of all people. 


The operation of a government agency has no exact 
parallels in the world of private business. The persons, 
users and others, with which a government agency must 
work are at the same time both clients and, in a sense, 
owners of the agency. Furthermore, the agency is 
responsible to all citizens who are interested in its 
Operations. Thus, the work of the agency must be performed 
in a public manner so that both users and other citizens 
can be assured that all interests are being treated 
equitably. While the process of conducting business in 
the public arena and maintaining records so that the 
public can find out just what actions are taken by 
Federal agencies leads to charges of "red tape," it is 
difficult to see how the interests of all citizens and 
of individual users as compared with.others can be 
otherwise protected. 


Procedures can be the key to assuring equitable 
treatment of users. Sherry Fisher states: "The Federa) 
government should adopt more streamlined procedures 
towards decisions that involve interpretation of the 
public land laws and regulations. Our people need anc 
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are entitled to equitable and, if possible, immediate 
hearings in regard to useages of the public domain.... 
There is a great need for an improved method of 
imparting rules and other actions pertaining to public 
lands, particularly as they are related to our users. 
Uniformity of regulations and a basis for the user's 
appeals from an unsatisfactory ruling should be 
provided" .309/ Adequate procedures can assure that 
equals are treated equally and that they have an 
opportunity to appeal decisions that they believe to 
be ineguitable. 


Beyond providing for clear and public procedures 
for determining the manner in which the public lands 
may be used, users also want a means provided whereby 
the effects of changes in rules can be ameliorated. 
Primarily, this amounts to a desire that there be 
provisions for payment of compensation when changes in 
use imposed by the administering agencies have a negative 
impact on the user's operations. This in part involves 
the kind of relationship that exists between the Federal 
jovernment and the user with respect to use of the public 
lands. A specific contractual relationship may spell: out 
clearly the conditions under which compensation can be 
expected. However, regardless of the specific nature of 
the relationship, the interests of users suggest that 
they would want compensation in any case where their 
conditions of use are changed in a negative direction. 
One Advisory Council member suggested the following as 
a guideline for Federal lands: “Require payment for 
all damages, loss of any portion of investment, or 
improvements on the public lands to the investor from 
any federal action that Ss Werk modifies, or terminates 
a legal, recognized use". 
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30/ Statement of Sherry R. Fisher, member of the Advisory 
Council, for the January 13, 1968 meeting 6f. the 
Public Land Law Review Commission. 


Statement of John Marvel, member of the Advisory Council, 
for the January 13, 1968 meeting of the Public Land 
Law Review Commission. 
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Equitable treatment of users also requires that 
consideration be given to assuring that different kinds 
of users of the public lands be balanced in an appropriate 
fashion. That is, equity between, for example, ranching 
and recreation users of public lands. Procedures 
followed in allocating public lands to different kinds 
of use must assure equitable treatment of all uses. 


Assured availability of resources for permanent 


Operations. The user of the public lands has as much 
concern with the future as any other interested citizen. 
In some cases, this interest results from a desire to 
protect investments that have been made in plant and 
equipment. In a more general sense, it results from the 
fact that the interests of users are not temporary but 
extend into the future. Users thus have an interest in 
protecting resources against unnecessary despoilation or 
deterioration and in providing suitable conditions for 
the regeneration of renewable resources, whether or not 
the specific user is assured of the use of the resource 
that is protected. | 


Conservation of natural resources seems to some to be 
the special province of the non-user. This is clearly 
not the case today although it may have had a basis in 


fact at one time. Commercial users, as well as noncommercial 


users, make great efforts today to assure future supplies 
of natural resources on both private and public lands. 

In some cases, such actions on private lands are taken 
with assistance provided by various levels of government. 
Evidence of such effort is provided by fencing and 
development of water holes for grazing, well spacing and 
production controls for oil and gas operations, regulation 
of cutting and stand regeneration for timber operations, 
and controls on recreation use. Many of these efforts 
have been initiated by the users. But whether or not the 
actions are the responsibility of the Federal agency 
administering the lands, there is little doubt that 

users want to continue their use of public lands and that 
they want to be assured that current uses are compatible 
with future uses. 


The Federal Government as Sovereign 


Governments exist to act or provide services for 
citizens where this could not be done effectively by 
citizens acting individually. The role of the Federal 
government is defined in part by the United States 
Constitution, which defines the ultimate responsibility 
of the Federal government as providing for the common 
defense and promoting the general welfare. Over the 
nearly 200 years since the Constitution was adopted, 
the responsibility has been progressively defined until 
it now covers a broad range of specific activities. 


Although we have drawn a distinction between the 
roles of the Federal government as sovereign and as 
proprietor, there is no legal significance to the 
distinction. We view the role of the Federal government 
as sovereign as being that broadly defined in the 
Constitution. We recognize that the Federal government 
has a degree of control over public lands that permits 
it to take any action with respect to them that it deems 
to be in the public interest. However, we believe it 
is useful to distinguish between the acticns of the 
Federal government with respect to public lands that 
relate to its broad governmental functions and those 
that relate to interests that are largely indistinguishable 
from those of other landowners. 


Tn part, the distinction between sovereign and 
proprietorial interests of the Federal government with 
respect to the public lands rests on the definition 
of what constitutes a proper governmental function. 

Somé would define this in functional terms. For éxample, 
one Advisory Council member states: "Benefits for the 
general public are such benefits as result from utilizing 
the products of public lands for the defense of our 
nation, to improve our standard of living, and to 
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produce income for the support of our schools, cities, 
counties, states and nation. Natural resources are 
valueless unless they are taken from their storehouse 
and putito work for mankind." 


Others would define proper governmental functions 
more in terms of the categories of public lands that 
are involved: "... the public use in the last several 
decades to which public lands have been devoted rather 
strongly indicates that those lands which serve a 
governmental purpose or function fall into the category 
of lands which should be retained and managed. Clear 
cases of the classes of lands falling into this category 
are the following: (a) lands which the Federal Government 
Occupies to carry on governmental and administrative 
functions, as well as defense projects; (b) National parks 
and national monuments; (c) national forests; (d) wildlife 
refuges, wilderness and recreational areas. "33 


This second approach, which depends on existing lands 
categories, to a degree recognizes functions of the 
Federal government as they are embodied in the policy 
structure for each category of land. However, the great 
variety in land, even within a category such as national 
parks, and the broad range of Federal activities suggest 
the need for defining sovereign responsibilities primarily 
in terms of functions. A broad statement of functions 
Was provided by Kenneth Pomeroy: "The economic strength 
of the nation must be maintained or enhanced. People 
must have opportunities to secure adequate shelter, food, 
and clothing. In addition to physical needs, provision 
should be made for satisfying mental and spiritual 


32/ Statement of W. Howard Gray, member of the Advisory 
Council, for the January 13, 1968 meeting of the Public 
Land Law Review Commission. 


33/ Letter from Clarence E. Hinkle, member of the Advisory 
Council for the February 17-20, 1970, meeting of the 
Commission. 
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requirements" .34/ The following discussion attempts to 
specify some of the considerations that are implied in 
these broad categories. 


Use of public lands in the interests of national. 
defense. It is the clear responsibility of the Federal. 


government to meet the defense needs of the country 

and public lands have been used in a variety of ways in 
fulfilling this responsibility. Over 30 million acres of 
Federal lands, 4.1 percent of the total, are now administered 
by the Department of Defense. The uses include military 
bases, maneuver areas, and bombing ranges. In addition, 
the Defense Department has installations on the Outer 
Continental Shelf and exerts control over this area in 

the interests of national defense. Much of the onshore 
lands of the Defense Department has been withdrawn from 
the public domain. 


The direct uses of public lands for defense purposes’ 
recognize the spatial value of the lands. They are also 
valuable for defense purposes in terms of the resources 
that they produce. Gene Etchart, a member of the Advisory 
Council, recognizes this aspect of defense requirements 
as one of two broad categories of public purposes that 
should be served by public lands: "[Public lands should] 
act as a storehouse or stockpile of strategic and essential 
supplies and raw materials absolutely necessary for the 
defense of our country in time of war or national emergency. 
A few of the products which might be supplied by our 
public lands during wartime or when other sources of 
supply are either cut off or exhausted would include this 
partial list. Grass to be used for the production’ of meat, 
beef and lamb, as well as fiber in the form of wool. 
Minerals such as copper, lead, iron.ore, silver, gold, 
uranium, etc. Also oil and gas, timber and timber’ products. 


34/ Letter of November 10, 1966 from Kenneth Pomeroy, 
American Forestry Association, Washington, D.C., 
to the Public Land Law Review Commission. 


-~Ag= 


water and watersheds and so on. The United States 
cannot afford to become reliant upon imported raw 
materials and food stuffs."35/ The naval petroleum 

and oil shale reserves are examples of the use of 

public lands in the past tc provide "emergency 

reserves" related to national defense. It should be 
noted, however, that in the case of many uses of the 
public lands, dedication for an emergency reserve 

would actually imply some development and use so that 
immediate use could be made of resources at the time 

of an emergency. The time required to develop resources 
so that they are suitable for immediate use often involves 
several years. 


Whatever measures are required, there can be little 
doubt that an important sovereign responsibility of the 
Federal government with respect to public lands is 
providing for national defense. This is not to say, 
however, that this is the most important sovereign 
responsibility. 


Promote human welfare. The promotion of human — 
welfare involves the promotion of both economic and 
more broadly defined social goals. Further, it involves 
both the overall promotion of such goals and the assurance 
that benefits are distributed equitably among the 
population. Our Federal laws, including those dealing 
with public lands, contain numerous examples indicating 
that all of these aspects of hunian welfare are indeed 
objectives of the Federal government in its role as 
sovereign. 


Promotion of human welfare is a readily evident 
concern of those who provided advice to the Public Land 
Law Review Commission, although the manner in which this 


35/ Statement of Gene Etchart, member of the Advisory Council, 
for the January 13, 1968, meeting of the Public Land Law 
Review Commission. 
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concern was expressed varied. Gene Etchart stated that, 
"To me a principle national objactive should be to raise 
the quality of living and the opportunity of achieving 
same for all of our citizens, and I think our public 
lands can play a vital part in achieving this end ."36/ 


The Deputy Chief of the Forest Service states: 
-e. maximum public benefit may be described as being 
based on two fundamental concepts (1) a high level net 
addition to national product over time, and (2) a better 
distribution of net benefits among the States and the 
people of the United States."3// This categorization 
of objectives reflects the approach of the economist. 
Kenneth Boulding, for example, states: "the problem 
[defining criteria] may perhaps be broken down into two 
parts, or two further Pe ae ee that of efficiency and 
that of distribution."38/ ‘These concerns are, however, 
not limited to those factors that are subject to economic 
measures. The Forest Service letter, for example, 
included nonmonetary benefits and social and environmental 
costs as factors to be considered in its efficiency-- 
distribution formulation for judging the maximum public 
benefits. , 


The dynamic character of judgments concerning human 
welfare is also recognized. An Advisory Council member wrote 
that: "The primary objective of public lands decisions 


36/ Statement of Gene Etchart, member of the-Advisory Council, 
for the January 13, 1968 meeting of the Public Land Law 
Review Commission. 


37/ Letter of February 16, 1970, from John R. McGuire, 
Forest Service, United States Department of Agriculture, 
to the Chairman of the Public Land Law Review Commission. 


38/ Letter of November 18, 1966, from Kenneth E. Boulding, 
University of Michigan, to the Public Land Law Review 
commission. 
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should be to build an expanding set of human values. The 
purpose of this principle is to negate the usual argument 
that one set of values is more important than another. "32 
The value structure of society changes over time. The 
Federal government as sovereign must recognize this and 
even encourage change so as to meet changing needs and 
changing conditions. 


Prevent the misallocation of natural resources. 
Achieving efficiency in the use of public lands is one 
means of promoting the public welfare. Efficiency in turn 
implies that natural and other resources are used so that 
waste of all resources is minimized. 


Public lands and the resources they support are limited, 
just as capital, labor, and other resources are limited. 
From the point of view of the Federal government as sovereign, 
there should be sufficient flexibility in public land 
policies to assure that neither public nor private resources 
are used in an inefficient manner. In other words, the 
context for viewing public land resources must be broad 
enough to encompass other resources and permit adjustments 
in use so that there is no unnecessary waste of any of them. 


Consideration must be given to future needs’ in deciding 
on the appropriate use of public land resources. The Federal 
government's concern is a long-term concern. Where 
renewable resources are involved, consideration must be 
given to maintaining the productive potential of the lands 
and providing for the regeneration of "cropped" resources. 
Where nonrenewable resources are involved, consideration 
must be given to finding new sources and substitutes 
that will allow us to extend our use into the future. 


39/ Statement of Charles H. W. Foster, Member of the Advisory 
Council, for the January 13, 1968, meeting of the Public 
Land Law Review Commission. 
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Promote the expansion of knowledge. The vast changes 
that have taken place in the kinds of uses that are made 


of the public lands and in the needs of society, suggest 
the importance of constantly expanding and improving 
our knowledge base as it relates to public lands. As 

a representative of the National Science Foundation 
wrote, "We are, however, hopeful that whatever criteria 
you adopt will make due provision for the use of public 
lands for legitimate scientific experimentation, 
exploration, and study, whether by the Government, the 
academic community or the general public. "42 In fact, 
some public lands are used primarily for research purposes. 
On others, such as wilderness areas, scientific 
investigation is one of the reasons for retaining lands 
in a primitive state. 


On most public lands, exploration for minerals, 
geological mapping, and other forms of resources 
inventories are important aspects of government programs 
to assure that information is available for making proper 
land use decisions. The interests of the Federal government 
as sovereign in expanding our knowledge base go beyond the 
need for information in public land decisions, as necessary 
as this is. The expansion of knowledge acquired on public 
lands through data collection programs and through testing 
new processes and methods of land management and treatment 
of resources can have benefits that spread throughout the 
economy. The fact that the Federal government has control 
over the public lands provides it with both an incentive 
and the necessary control for expanding our knowledge base. 


40/ Letter of November 16, 1966, from Leland J. Haworth, 
National Science Foundation, Washington, D.C. to 
the Public Land Law Review Commission. 
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Federal Government as Proprietor of the Public Lands 


The Federal government is by far the largest landowner 
in the United States, with about one-third of the total 
area of the country in its ownership. As a landowner, it 
has many of the same objectives with respect to its land 
as any other landowner. 


Federal ownership of the public lands developed as 
a result of a combination of factors that affected the 
rate at which public domain lands were transferred out 
of Federal ownership over a period of years. A sizeable 
part of the public lands remain in Federal ownership 
primarily because no private use could be identified under 
existing laws that would have provided for transfer of 
these lands to private ownership. For these lands, it is 
difficult to make a strong argument that the Federal 
government is seeking to meet some specific public purpose, 
although from time to time the lands may be used to do so. 
The objectives of the Federal government on these lands 
to a considerable degree are not much different than those 
that might be pursued by a private landowner. These 
objectives are inherent in the idea of the Federal government 
as a proprietor. 


Most of the rest of the public lands were reserved 
from the public domain for national forests, parks, 
monuments, or wildlife refuges, withdrawn from the public 
domain for national defense or other purposes, or acquired 
to meet various public purposes. Even on these lands, many 
Federal activities have little that would distinguish them 
from activities of a private landowner and, thus, the 
Management of them is also proprietorial in nature. For 
example, timber sales and the issuance of grazing permits 
on the national forests are actions similar in many 
respects to those of private landowners with similar lands 
and resources. Many of the objectives sought in each case 
are similar. 


53 


The specific objectives of the Federal government 
as a proprietor of the public lands differ from ‘those 
of the Federal government as sovereign with respect to 
the public lands, but they do not necessarily conflict. 
The viewpoint of the Federal government as a proprietor 
is probably most readily apparent to the Federal admin- 
istrator charged with managing public lands. He clearly 
wants, and often expresses his desire for, considerable 
discretion in his administrative actions. He often compares 
himself with proprietors of private lands with the 
suggestion, either explicit or implicit, that he have 
an equivalent degree of freedom in exercising judgment 
and in making decisions from the viewpoint of a proprietor. 
This is made clear in the statement of the former Assistant 
Secretary of the Interior, Harry R. Anderson, who was 
commenting on restri.ctions that might be placed on the 
future use of public lands. He said, "The Federal government, 
like any other land owner, is well advised to consider 
carefully the appropriate use of reverter provisions and 
restrictions running with the land when lands or interests 
in lands are to be conveyed to others." A few paragraphs 
later, he again states: "The Federal government, as a land 
owner, holds the same ethical obligations to the community 
as_ is held by any land owner contemplating subdivision of 
lands into residential or other parcels. (Emphasis added, 
in both quotations») 22/ Proprietorial objectives are 
discussed below. 


Prevent inefficient use of natural resources. As 
proprietor of the public lands, the Federal government 
has control over the rate at which public lands and resources 
are used, the manner in which they are used, and the 
allocation of the lands to the production of different 
goods and services. As a proprietor the government is 


Statement of Harry R. Anderson, Federal liaison member 
of the Advisory Council, for the January 13, 1968, 
meeting of the Commission. 
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interested in assuring that these resources are used in 
an efficient manner, at least within the limits of 
constraints imposed by other governmental objectives. 
Efficiency in this context must, of course, be defined 
broadly enough to encompass all of the costs and returns 
that accrue to the landowner and not just those that are 
measurable in economic terms. 


The Federal government is the holder of vast capital 
in the form of the land and its stock of resources. In 
addition, the government ineurs a cost for labor and 
investment applied to these resources. It faces the 
same problems as any investor in assuring that capital 
in the form of land and resources and labor and investments 
applied to this capital are used efficiently. Since 
proprietorship does not only exist at a point in time, 
but extends over a long period of time, the Federal 
government must also be concerned with the implications 
of current uses of land and resources for future uses. 


Constraints imposed by various government objectives 
on the public lands may interfere with the efficient use 
of resources. The Federal government's actions as a 
proprietor are sometimes severely limited by its other 
concerns on the public lands. For example, concerns for 
protection of particular kinds of wildlife habitat or 
provision of recreation opportunities on the public lands 
may place constraints on the management of timber, forage, 
or mineral withdrawal of land resources to provide for 
military bases and training areas and special provisions 
applied to municipal watershed areas may interfere with 
management of other resources on these areas. These kinds 
of constraints are not usually important in the case of 
privately owned lands. 
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There is little question but that the Federal government 
must provide some services and uses on its public lands 
that are not typically provided on privately owned lands. 
One list of factors that must be considered in the 
retention or disposition of public lands includes the 
following: nonmonetary benefits, social and environmental 
costs, management capability, efficiency of management of 
all Federal lands, uncertainty, and other public controls.42/ 
These are presented as factors that must be considered 
and evaluated with respect to both Federal and other 
alternative categories of ownership in determining the 
retention or disposition of public lands. All of these 
factors are relevant to determining the efficiency with 
which the public lands are, or can be, administered. 


Even though the freedom of the Federal government to 
manage the public lands is constrained to some degree 
by the variety of reasons for which the land is held 
and by the various objectives of the Federal government, 
efficiency is clearly an objective that is desired by 
the government as a proprietor. The desire for flexibility 
to change programs and reallocate resources as necessary 
to improve efficiency is clearly an objective that is 
desired by the government as a proprietor. 


Freedom to exercise control over use of land and to 
decide uses or nonuses the same as any other propert 
The traditional statement of the proprietor's rights is 
that ownership of land in fee carries with it the exclusive 
right to occupy, make us of, and enjoy the land in every 
way, and any unauthorized entry by another person without 
right is a trespass. This totality of rights includes the 
right to use or reduce to possession the resources located 


42/ Letter of February 16, 1970, from John R. McGuire, 
Acting Chief of the Forest Service, U.S. Department 
of Agriculture, in connection with the February 17-20, 
1970, meeting of the Public Land Law Review Commission. 


—56— 


on the land such as minerals, timber, forage, and the 
products of the soil. 


Rights to control the use of private property have 
changed with the passage of time. Increasing use is 
being made of zoning by local and sometimes by state 
governments. Various other kinds of agreements or 
regulations to which the property owner may or may not 
be a party are also used to affect the manner in which 
property is used. For example covenants are sometimes 
used as a form of zoning in transferring title to property. 
And some Federal and state programs result in controls 
being placed on the use of lands. 


The right of the Federal government to use its lands 
is in many ways similar to that of a private landowner. 
At the same time, it is both more limited and less limited. 
On the one hand, many of the public land laws limit what 
the Federal agencies can do with the public lands. The 
Federal government cannot, except in limited cases, give 
away its property nor can it usually dispose of it for 
less than fair market value. On the other hand, Congress 
could change these laws that limit what can be done with the 
Federal lands. And, in fact, the sovereign responsibilities 
of the Federal government in some cases result in the United 
States having very broad powers over the use of public lands... 


Within the limits imposed by law, one proprietorial 
objective of the Federal government is to use the public 
lands in such manner as it sees fit without being subjected 
to limitations that do not apply to other classes of lands. 
The government wants to be able to decide where and when to 
make investments and to make resources, such as timber or 
forage, available for sale. It also wants to be able to 
choose among the various possibilities for producing 
various commodities from the public lands. To the extent 
that limits are placed on these decisions, the Federal 
government as proprietor desires that the limits be no 
stricter than on comparable private lands, although it 
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would not expect that they be less strict. This viewpoint 
is inherent in the following statement: "Retention or 
disposal of the fee in land becomes less significant if 
rules applicable to land utilization and management are 
applied to both private and publicly-owned lands. Land, 
as such, is not identifiable as public or non-public. 

It is just land, and we need to consider the adoption of 
policies which will facilitate the use of all land to 
support and enhance the economic and social needs of the 
society." 


Some feel that the Federal government as proprietor 
should not even be subject to control by other levels 
of government, as are private lands. William Burby states: 
"State and local regulations should not govern standards 
for use of public lands while in federal ownership. Such 
a rule would give local authorities the power to zone the 
federal activities out of business."44/ 


Many of those who made recommendations to the Commission 
favored a system of "multiple use" management, which implies 
that considerable control of land uses be delegated to the 
administrative agencies. C. R. Gutermuth states: "Public 
lands ... will continue to be in the storehouse of mineral 
resources and the perpetual warehouses of such renewable 
resources as forage, timber, water, and recreation so long 
as they remain under federal, multiple-use ownership." 

B. L. Orell noted that: "Most of the witnesses before the 
Commission have stressed confidence in 'multiple-use', 
"balanced use', 'compatible use', or a similar term 
indicating that land uses are not necessarily mutually 
exclusive. In timber management for instance, wildlife, 


43/ Letter of February 3, 1970, from James T. Ramey, Federal 
Liaison member of the Advisory Council, for the 
February 17-20, 1970 meeting of the Public Land Law 


Review Commission. 


44/ Statement by William Burby, member of the Advisory 
Council, for the January 13, 1968, meeting of the 
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blic Land Law Review Commission. 


Statement of C. R. Gutermuth, member of the Advisory 
Council, for the January 13, 1968, meeting of the 
Public Land Law Review Commission. 
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water and recreation are often integral components of 
that management plan or system."46/ and the land 
management agencies also give support to this position, 
as evidenced by the statement of the Assistant Secretary 
of Agriculture: "This Department unequivocably endorses. 
the principle and practice of multiple use on the > 
National Forest System and has done so for decades. "47/ 
These statements imply that choices must be made and 
presumably that they should be made through the exercise 
of control by the land manager. 


The Assistant Secretary of Agriculture went on in 
his statement to define clearly the position of the land 
manager with regard to the degree of freedom he has in 
making decisions. "(This comment) has to do with a 
suggestion made at hearings that would require agencies 
to hold hearings before roads are built, timber sales 
are made, and so on. From our standpoint there has to be 
some practical limitation. The administrator must have 
some leeway to carry out the technical and professional 
minimum requirements, at least, plus the intent of 
Congress as it will apply on the ground in a given 
situation. "48 


Expectation of fair value for goods and services. 
The Federal government as owner of the public lands can, 


within the limits of existing laws, extract whatever 
values are inherent in the land and associated resources. 
At one time the extraction of such values was an important 
source of revenue for the Federal government. This is 


46/ Statement of Bernard L. Orell, member of the Advisory 
Council for the January 13, 1968, meeting of the 
Public Land Law Review Commission. 


47/ Statement of John Baker, Federal liaison member of 
the Advisory Council, for the January 13, 1968, meeting 
of the Public Land Law Review Commission. 


48/ Statement of John Baker, Federal liaison member of the 
Advisory Council for the January 13, 1968, meeting of 
the Public Land Law Review Commission. 
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not generally the case today. Nevertheless, in some 
instances the value of public land resources is substantial, 
even when compared with an annual Federal budget of some 
200 billion dollars. 


If the existing public lands were privately owned and: 
the resources were bought and sold under normal business | 
practices, economic rent would accrue to the sellers 
because some of these lands have a better location or 
resource endowment than other lands that are available 
for use. This same economic value exists on the Federal 
lands whether it is extracted by the Federal government 
orinot. 


The matter of who obtains the values of economic 
activities is a major consideration whenever goods and 
services are bought and sold. It has little to dowth 
whether or not a conscious effort was made to create values 
through management or other program activities. For example, 
an increase in the scarcity of timber may increase’ the 
value of old growth timber on the public lands even though 
no specific action, other than protection from wildfires, 
has been taken by the Federal government since the lands 
were first ceded to or purchased by the government. 


Since values exist, a decision as to who will get these 
values must be made whenever public lands or resources 
are transferred out of Federal ownership. As owner, the 
Federal government has a legitimate claim to these values 
and this is well recognized in many of the existing public 
land laws and policies. This was also recognized by many 
of the members of the Commission's “official family" and 
others. Sherry Fisher's statement clearly expresses this 
objective: "The opportunity for an adequate and fair 
financial return to our Federal government through management 
practices on our lands should be in the most efficient and 
yet equitable arrangements possible. The fact that the 
land ares being used is in the public domain should not 
reduce the opportunity and in fact, the proper necessity 
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of our governmen: in receiving a fair economic return for 
that land and its usage. "49 Another recognized that 
procedures to assure a fair return are a form of protection 
for the public employee: "Competitive sale or lease of 
land is the only apparent way to protect the land 
administrator and the general public." 


To argue that the Federal government's claim to 
full value should grow only out of management activities of 
the Federal government fails to recognize the true nature 
of ownership and the manner in which values are created. 
In some cases, the Federal government as owner of the public 
lands may choose to accomplish certain governmental objectives 
by giving up its claim to all or part of the value of the 
land or resources being transferred into other ownerships. 
This does not, however, mean that the Federal government 
does not have a legitimate claim as proprietor to the 
full value of the land and resources. 


Considerable argument exists over what constitutes 
"fair" value when the Federal government is party to an 
exchange of property. Various measures of fair value do 
exist. The one given most credence in a modern market 
economy, such as that of the United States, is the price that 
is established in a transaction between a willing buyer 
and willing seller, neither of whom are under any compulsion 
to act. Because of the extent of Federal ownership 
relative to the needs of individual purchasers of public 
lands and resources, it is sometimes argued that the 
purchaser is under compulsion to act in specific’ instances. 
As long as the Federal government does not use its position 
to extract monopoly profits in such cases, consideration 
should be given to its equivalent status with other landowners 
with respect to obtaining fair value for lands and resources 
that are subject to disposition. 


49/ Statement of Sherry R. Fisher, member of the Advisory 
Council, for the January 13, 1968 meeting of the Public 
Land Law Review Commission. 


50/7 Statement of Roscoe Bell, member of the Advisory Council, 
for the January 13, 1968 meeting of the Advisory Council 


=o1 


\ 


In seeking and obtaining a price for land and resources 
that it sells, the Federal government must consider the 
effects of this action on other potential sellers of 
the same type of land and resources. In this sense, 
it is in a different position than most other landowners 
as it’ has certain sovereign responsibilities. Governmental 
actions designed to obtain a price other than the market 
price for any goods or services may disrupt normal market 
processes for other potential sellers of the same goods 
or services, and this effect must be recognized. 
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RECAPITULATION 


This study provides an aid in approaching decisions 
among courses of action involving public lands to achieve 
the maximum benefit for the general public. At the 
outset it was recognized tha: the greatest public benefit 
is made up of benefits of different kinds that accrue to 
different people. One member of the Advisory Council 
states: "First, and perhaps basic, is the thought that 
the ‘general public’ is itself a composite thing. It 
is the sum of the elements which make up the total 'public’. 
Thus, it seems to me the effect on (or benefit for) the 
"general public' must take into account the effect on 
all segments of the public including local communities 
Or areas, states wherever located and the overall national 
community. "22/ Or, in the words of a Governor's 
Representative: "The general public is an aggregate of 
individuals. The health and wealth of our nation is the 
sum-total of the health and wealth of the individual 
states, counties and local communities. It is incumbent 
on each local community, county and state to use its 
natural resources for the health and wealth of its 
citizens" .22 


A variety of objectives, even for a single individual, 
must also be recognized in establishing a framework for 
public land policy and program decisions. Professor 
Raleigh Barlowe refers to a list of eight major objectives: 
"My favorite statement of land policy objectives is that 
prepared by Dr. V. Webster Johnson, (V. W. Johnson and 
R. Barlowe, Land Problems and Policies, Chap. 1, New 
York: McGraw Hill Book Co. 1954). He lists eight major 
objectives. They include the attainment of (1) military 


51/7 Letter of September 28, 1966, from Frederic L. Kirgis, 
member of the Advisory Council to the Public Land 
Law Review Commission. 


52/ Letter of October 5, 1966, from Elmo J. DeRicco, 
Representative of the Governor of Nevada, to the 
Public Land Law Review Commission. 
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security, (2) political stability and prestige, (3) 
maximizing of production, (4) maximizing national and 
individual incomes, (5) economic security and stability, 
(6) enhancement and protection ,of individual rights and 
freedom, (7) conservation of human resources,’ and (8) 
conservation of natural resources" .23 Even this list 
of eight objectives, broad though it is, may not be 
sufficient in scope to cover the various explicit and 
implicit objectives people have with respect to public 
land policies and programs. Any listing of objectives 
may not cover all of those that are important to a given 
person. 


Beyond this, it must also be recognized that it is 
very difficult, if not impossible, to find a common 
denominator for comparing various objectives. While the 
concepts and models of the economists are perhaps the 
best and most sophisticated for problems involving choices 
among courses of action, there is a great deal of 
reasonable skepticism concerning their usefulness for 
decisions that involve some less measurable kinds of 
benefits. As one observer points out: "Economic 
benefits must be ruled out as the dominant, or sole, 
factor in decisions to dispose of public lands. Public 
recreational benefits, while obvious to the discerning 
observer, for example, cannot be ascribed a specific economic 
value without suffering in the process. "24/ The measurement 
of potential benefits and the costs of opportunities 
that are foregone is often impossible, and yet this may 
be crucial to a proper decision concerning public lands. 


23/ Letter of November 3, 1966, from Professor Raleigh 
Barlowe, Michigan State University, East Lansing, 
Michigan, to the Public Land Law Review Commission. 


54/ Letter of November 2, 1966, from Thomas Kimball, 
Executive Director of the National Wildlife Federation, 
Washington, D.C., to the Public Land Law Review 
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Even if it is accepted that difficulties of 
measurement may preclude a comparison of different 
kinds of values that is satisfactory to all persons, 
it is the contention of this study that explicit con- 
sideration of possible courses of action from the 
viewpoints of the interests that are affectecl will 
lead to better decisions. Dean Samuel T. Dana seems to 
capture the essence of this point in elaborating on 
the meaning of "the greatest good for the greatest number 
in the long run," the criterion for United States Forest 
Service decisions set by Secretary of Agriculture 
James Wilson in 1905. Dean Dana states: "But application 
of this formula in practice is not easy. Greatest in 
the case of both good and number is presumably infinity, 
attainment of which is obviously a mathematical and a 
physical impossibility .... Greatest good is more and 
more being recognized as constituting the optimum 
combination of products and services that a given piece 
of land is capable of yielding. Greatest number recognizes 
the fact that land management is a matter of concern 
not only to the producer and the consumer but to the 
entire community. The well-being of county, state and 
nation is affected by the way in which land resources 
are handled .... Perhaps this interpretation is roughly 
equivalent to the assertion in the Declaration of 
Independence that all men are entitled to life, liberty, 
and the pursuit of happiness. But happiness means 
different things to different men; tangible values appeal 
especially to some, intangible values to others. Sometimes 
the two sets of values, so far as they are the result 
of land management, conflict and sometimes they do not .... 
Nor does any mathematical formula, such as the cost 
benefit ratio provide an adequate means for comparing 
tangible and intangible values with each other ."25/ 


55/ Letter of November 28, 1966, from Samuel T. Dana, 
Dean Emeritus, School of Natural Resources, University 
of Michigan, Ann Arbor, Michigan, to the Public Land 
Law Review Commission. 
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It iis asserted in this study that there are six 
sets of interests that are relevant to Federal public 
land policy and program decisions and that each of 
these six has some definable objectives. Further, 

i » asserted that it is the task of the Federal 
polstical and administrative processes to recognize 
these interests and to make decisions that reflect 
an appropriate balance among them. The six sets of 
interests are: 


the national public 

the regional public 

state and local governments 

users of public land resources 

the federal government as sOvereign 


the federal government as proprietor 
of the public lands 


In choosing among alternative public land policies 
and programs, the political and administrative decision 
alkers must recognize that the potential of the public 
volimited. Commissioner Ramey of the Atomic 
wiission recognized this point when he stated: 
our view that the maximum benefit to the general 


pub] would be a public land management policy which 

Ke cs in realizing to the maximum extent that which the 
land has to offer in terms of the public need."56 
(Emphasis added.) Just like other resources, including 


h } resources and capital, the public lands are limited. 
| among alternative values is necessarily a difficult 


of February 3, 1970, from Commissioner James T. 
‘ederal Liaison member of the Advisory Council, 
February 17-20, 1970 meeting of the Commission. 
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It is with reference to the limited nature of public 
lands and resources that the need for flexibility over 
time in policies and programs also becomes apparent. 

As the representative of one Governor emphasized: "Thus, 
it seems to me that public land policy designed to 
deliver the maximum benefit to the general public becomes 
a matter, quite simply, of meeting the needs of people, 
needs that spread across the spectrum of human experience, 
and find expression in many facets of public land policy. 
Because the needs of people change as our tastes and 
technology change, public land policies must not be so 
rigid that they cannot respond to the needs of the 
citizens.'"2/ And, as emphasized by a member of the 
Advisory Council, the possible preclusive nature of 
public land decisions must also be recognized. Charles 
H. W. Foster pointed out that: "... policy decisions, 
where possible, should tend to preserve the maximum 
freedom of choice in the future. "58/ 


In sum, public land policy and program-decisions 
should be made with full recognition given to all con- 
siderations that are important to the six major sets of 
interests in public land matters. In so doing, it must 
also be recognized that these decisions involve a balancing 
of the various interests and that the limited nature of 
the public land and resources requires that the choices do 
not unnecessarily limit our capabilities to meet the needs 
of the future. 


57/ Letter of January 23, 1970, from Dale Mallicoat, 
acting for Robert F. Smith, Governor's Representative 
from Oregon, for the February 17-20, 1970, meeting 
of the Commission. 


58/ Letter of September 20, 1966, from Charles H. W. 
Foster, member of the Advisory Council, to the 
Public Land Law Review Commission. 
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Appendix A 


Copy of the Director's memorandum of September 12, 
1966, asking members of the Advisory Council and 
Governors' Representatives for their views on how 
best to develop criteria to serve as standards for 
the Commission in formulating its recommendations 
and comments on the composition of the criteria. 


PUBLIC LAND LAW REVIEW COMMISSION 
L7307K Street, N.W. 
Washing eon, sOnCes 20006 


f September 12, 1966 
MEMORANDUM 
ey Members of the Advisory Council and Governors’ 
Representatives 
FROM: Milton A. Deata Director 


SUBJECT: Criteria to judge the facts. 


We need your advice concerning the development of criteria to 
act as standards or guidelines for the Commission in formulating 
its recommendations based on factual and background studies as 
outlined below. | 


As you know, Public Law 88-606 requires the Commission to report 
with recommendations of those actions which should be taken to 
assure: 


that the public lands of the United States 
shall be (a) retained and managed or (bh) 
disposed of, all in a manner to provide the 
maximum benefit for the general public. 


As I asked. in.a»speech*the=other” day, "what.is.meantsabysthe 
maximum benefit for the general public? Maximum benefit in 
whose eyes? By what standard? 


Inasmuch as the Act contains no definition of maximum benefit 
for the general public, we are endeavoring to establish criteria 
on which the Commission can agree. These criteria would serve 
as a common base of all Commissioners in making determinations. 


The need for establishment of these criteria, a study outline, 
and the means of proceeding are set forth in our overall program 
paper setting forth the Objective, Functions, and Operations of 
the Public Land Law Review Commission (V. C). The material 
referred to is included at the bottom of page 10 and the top of 
page ll of the Objective, Functions, and Operations of the 
Commission as published in Committee on Interior and Insular 
Affairs, 89th Congress, House Committee Print No. 21, two copies 
enclosed for your convenience. © 
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In addition to the questions raised above, other questions. 
include: Of what does maximum benefit consist? What are the 
relevant ‘expressions and measures of benefit? How important is 
each in relation to the other? Who is the "general public?" 

In what time frame should the criteria be applied? 


Having found the component parts of "maximum benefit for the 
general public," how should the Commission then apply these in 
order to determine what the maximum benefit for the general 
public is? | 


The need for this. study will be included in my report at: the 
September 16 meeting, At that time, there will be an opportunity 
for discussion from the floor and, in addition, it is a subject 
that has been set forth for discussion in the smaller group 
meetings on the afternoon of September 17. 


Following the meeting and based, among other things, on thoughts 
developed at the September 16-17 meetings, ZI will solicit the 
views and comments of Government officials as well as persons 
outside of Government, including economists, historians, scien- 
tists, and members of the academic community. - 


Following the Denver meeting, it will be appreciated if you 
would again consider our specific objective and the development 
of the criteria described above and send to me your views and 
comments on how best to develop these criteria, together with 
your views and comments on the composition of the criteria. 


Enclosure (2) 


io 


Appendix B 


Copies of the Director's letter of November 14, 
1967, to members of the Advisory Council and 
memorandum of November 29, 1967, to Governors' 
Representatives asking for views as to the role 
the public lands will and should have in the 
future and the general policy considerations 
that should prevail in furtherance of this role. 


Analysis, dated January 10, 1968, and prepared 
by the staff, of statements by Advisory Council 
members. 


Copy of statements by members of the Advisory 
Council in response to above requests. These 
statements served as the basis for a meeting 

with the Commission on January 13, 1968. 
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Public Land Law Review Commission 
1730 K STREET, N.W. 
WASHINGTON, D. C. 20006 


November 14, 1967 


Roscoe E. Bell, Director 
Division of Lands 

Department of Natural Resources 
State of Alaska 

344 Sixth Avenue 

Anchorage, Alaska. 99501 


Dear Roscoe: 


Now that we have heard a number of witnesses, become 
oriented toward the direction of many of our studies, and 
the members of the official family have come to Know each 
other better, we should be in a good position to turn once 
again to discussion among the Commission members and the 
members of the Advisory Council of some of the underlying 
policy considerations that will form the foundation of a 
common thread through the Commission's ultimate recommen- 
dations. This we propose to do at the January meeting of 
the Advisory Council which will take place on Saturday, 
January 13, 1968. (The first. two days of the meetings, 
January 11 and 12, will be required for testimony by wit- 
nesses and statements by Governors and Governors' 
Representatives who have not appeared before the Commission 
at any of the other regional meetings.) 


We are, accordingly, asking each Advisory Council member 

to prepare a paper setting forth his thoughts as to the 
role that he foresees the public lands will and should have 
in the future and the general policy considerations that 
should prevail in furtherance of this role. Some examples 
of these factors are enclosed; but you are free to even 
disagree with the differentiation we make. The thoughts we 
want are yours--the choices are yours. 


By receiving written statements in advance, we think we can 
make the meeting more meaningful for all concerned. You 

can further help by furnishing us with a short-#not to exceed 
one page--summary of your statement. If you donot pro- 

vide the summary, a summary will be prepared by our staff 
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in which case, of course, you run the risk of having your 
points receive'a different emphasis or priority than you 
would afford, as well as the possibility of misinterpreta- 
tion. Copies of the complete statements, as well as the 
summaries, will be made available to all members of the 
Commission and the Advisory Council. 


At the January 13 meeting the Chairman will call, at his 
choice, individual members of the Council to present their 
views in whole or in part. Accordingly, you should be pre- 
pared to make a 5 or 10 minute presentation, either by 
stating your position or amplifying it. In addition, of 
course, there will be questions by the Commission members 

and the opportunity for discussion by members of the Advisory 
Council concerning positions submitted by others. 


The Governors' Representatives will be in attendance through- 
out but will not participate unless time permits for further 
discussion after the dialogue between the Commission and 

the Advisory Council. 


The importance of this Advisory Council meeting: is, we think, 
obvious. The decisions that will ultimately be made by the 
Commission concerning the underlying philosophy or policy 
relative to the role of the public lands and the consider- 
ations that should prevail in furtherance of that role or 
roles will be basic in the Commission's deliberations con- 
cerning recommendations for repeal or modification of 
public land laws, regulations, policies, and practices. 
Furthermore, these value judgments by the Commission will 
be utilized as guides by the staff in evaluations of the 
study manuscripts submitted by various contractors. Your 
advice and counsel are essential in permitting the Advisory 
Council to fulfill the role that it must have if our work 


is to be successful. 


In order to permit completion of staff work on a timely 
basis, we request your statement and summary be transmitted 
so as to reach us not later than December 15, 1967. Cpe 
you can get it in earlier, we sure would appreciate it.) 
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We are looking forward to seeing you at the January meetings, 
the format for which calls for public testimony Thursday and 
a good part of Friday, January 11 and 12, with statements by 
Governors or Governors' Representatives who have not pre- 
viously been heard on Friday afternoon; followed by the 
Advisory Council meeting, Saturday, January 13. Other events 
in conjunction with the meetings are being planned and you 
will be advised when details have been arranged. 


Thanks for your cooperation. Best wishes. 
Sincerely, 
/s/ Milton A. Pearl 


Milton A. Pearl 
Director 


Enclosure 


IDENTICAL LETTER TO ALL MEMBERS OF THE ADVISORY COUNCIL 
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Examples of 


"Role that the public lands will and should have 
in the future", and 


"General policy considerations that should prevail 
in furtherance of this role" 


(Of course, the items stated below are not supported nor 
justified, while any statement submitted should indicate 
reasons for positions taken. The lists below are obviously 
not exhaustive, and there are many other examples that could 
be wgivenweetn addition, it is alsc recognized that they /are 
not mutually exclusive with combinations of many possible.) 


I. Role of the Public Lands 


Some of the broad national roles that public lands 
might be called upon to fill are: 


1. Arid and semi-arid vacant public lands for which 
water can be obtained should be made available for 
the production of crops. 


2. In view of such conditions as you may specify, none 
of the public lands should be utilized for the 
production of agricultural crops. 


3. The public domain represents a potential store- 
house of mineral resources, and it is, therefore, 
necessary to tap these resources to fulfill 
national requirements. 


4. Public lands represent the last remaining areas 
available for recreational development and no 
other development, such as mineral development, 
should be permitted to interfere with recreation 
development. 


5. The public lands should be used for the establish- 
ment of brand new communities to which people from 
overcrowded urban and suburban areas can be re- 
settled, with provision made for all community 
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facilities including industrial and commercial 
enterprise in which the inhabitants can earn a 
livelihood. 


Policy Considerations 


In order to achieve and carry out the contemplated 
role or roles of the public lands, the following 
policies might be advocated among many, many others: 


1. The Federal public lands should be retained in 
Federal ownership in order to assure fulfilling 
the role the public lands are to have. 


2. The Federal Government should dispose of virtually 
all the public lands to either the states or private — 
entities. 


3. Economic return should not alone govern either 
disposal or management; and other values should 
be given consideration. 


4. The Government should, in each instance, obtain 
the highest dollar return possible in either the 
disposal or management ¢f its public lands. 


5. The Federal Government should establish standards 
for future use of lands that are now public lands, 
whether that use is in private or public ownership 
in order to preclude pollution of adjacent or 
nearby air or water. 


6. State and local regulation should govern standards 
for use of public lands while in Federal ownership 
as well as after lands have been disposed of by 
the Government. 


PUBLIC LAND LAW REVIEW COMMISSION 
1730 K Street, N.W. 
Washington, D.C. 20006 


November 29, 1967 


MEMORANDUM 

Ake} Governors' Representati les 
FROM: Milton A. Pearl, Directbr, 
SUBJECT: Program for January Meetings 


Plans: for=the January IT, I2 and 13 meeting.of.the Public Land 
Law Review Commission are progressing and we would like your 
cooperation in helping us plan the Commission's meeting with 
the Advisory Council. This will also afford you an opportunity 
to have your thoughts given consideration. 


At the Advisory Council meeting, Saturday, January 13, 1968, the 
Commission and the Advisory Council will resume the dialogue 
relative to underlying policy considerations that will form the 
foundation of a common thread through the Commission's ultimate 
recommendations. Specifically, subjects for discussion are the 
role that the public lands will and should have in the future 
and the general policy considerations that should prevail in 
furtherance of this role. The Governors' Representatives will 
be in attendance and, if time permits, the Chairman may call 
upon you for comments and participation in the discussion. 


We would be pleased to receive any ideas you may have on this 
subject. To be useful in conjunction with the Advisory Council 
meeting, we should have your comments not later than January 4, 
1968. There are attached some examples of the factors involved, 
merely for general information. 


Our schedule calls for public testimony on Thursday, January 11, 
and a good part of Friday, January 12. On Friday afternoon, the 
Commission will receive statements from the Governors or Governors' 
Representatives who have not previously been heard. Then, as 
indicated above, the Advisory Council will meet on Saturday, 
January 13. Other events in conjunction with the meetings are 
being planned; you will receive a complete agenda when details 
have been arranged. 


Attachment rift 


Examples of 


"Role hat: the public lands will and phowkd have 
in the future" and 


"General policy considerations that should prevail 
in furtherance of this role" 


(Of course, the items stated below are not supported nor 
justified, while any Statement submitted should indicate 
reasons for positions taken. The lists below are ob- 
viously not exhaustive, and there are many other examples 
that could be given. In addition, it is also recognized 
that they are not mutually exclusive with combinations of 
many possible.) 


I. Role of the Public Lands 


Some of the broad national roles that public lands 
might be called upon to fill are: 


1. Arid and semi-arid vacant public lands for which 
water can be obtained should be made available 
for the production of crops. 


2. In view of such conditions as you may specify, 
none of the public ‘ands should be utilized for 
the production of agricultural crops. 


3. The public domain represents a potential store- 
house of mineral resources, and it is, therefore, 
necessary to tap these resources to fulfill 
national requirements. 


4. Public lands represent the last remaining areas 
available for recreational development and no 
other development, such as mineral development, 
should be permitted to interfere with recreation 
development. 


5. The public lands should be used for the establish- 
ment of brand new communities to which people from 
overcrowded urban and suburban areas can be re- 
settled, with provision made for all community 
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facilities including industrial and commercial 
enterprise in which the inhabitants can earn a 
livelihood. 


Policy Considerations 


In order to achieve and carry out the contemplated 
role or roles of the public lands, the following 
policies might be advocated among many, many others: 


1. The Federal public lands should be retained in 
Federal ownership in order to assure fulfilling 
the role the public lands are to have. 


2. The Federal Government should dispose of virtually 
all the *public lands to either the” states or pri- 
vate entities. 


3. Economic return should not alone govern either 
disposal or management; and other values should 
be given consideration. 


4, The Government should, in each instance, obtain 
the highest dollar return possible in either the 
disposal or management of its public lands. 


5. -The Federal Government should establish standards 
for future use of lands that are now public lands, 
whether that use is in private or public ownership 
in order to preclude pollution of adjacent or 
nearby air or water. 


6. State and local regulation should govern standards 
for use of public’ lands while in Federal ownership 
as well as after lands have been disposed of by 
the Government. 


Public Land Law Review Commission 
1730 K Street, N.W. 
WASHINGTON, D. C. 20006 


January 10, 1968 


MEMORANDUM 

TO : Members of the Public Land Law Review Commission 
FROM : Milton A. Pearl, Director i 
SUBJECT : Analysis of statements by Advisory Council members 


Attached is a summary prepared by the staff of the various 
statements made by members of the Advisory Council. For 
your convenience, this summary is arranged according to 
subjects and topics of discussion rather than the individual 
summary previously furnished. 


Also attached is an analysis of the statements indicating 
the types of questions that suggest themselves for further 
discussion. It is anticipated that during the discussion by 
the Advisory Council these questions will be touched upon. 
For your convenience, the analysis and the questions they 
suggest are grouped in the four categories that will be 
identified by the Chairman for separate discussion with two 
members of the Advisory Council each making five-minute 
presentations on each subject before the general discussion 
occurs. 


The four subjects are: 
4 


1. What public purposes or governmental functions 
should be served by public lands? 


2. What is the proper relationship between local and 
national interest in public land decisions and to 


what extent, if any, are they antagonistic to each 
other? . 


3. What is multiple use and how should it be applied? 


4. To what extent should we strive to achieve flex- 
ibility in public land management? 


Attachment 
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SUMMARY OF STATEMENTS BY ADVISORY COUNCIL MEMBERS 


January 13, 1968 


Ll. INTRODUCTION 


Thirty members of the Advisory Council have submitted state- 
ments in response to our request that they state their views on 
"the role of the public lands" and "policy guidelines that should 
apply in furtherance of that role."' Several broad roles are sug- 
gested for the public lands and scores of policy guidelines. The 
following analysis treats most of the points covered in the papers 
by grouping them under a number of comprehensive topics to which 
the various points seem logically to lend themselves. 


II. ROLES 


The various attempts to state the general role that public 
lands. should play in America's future all approach the broad 
mandate of P.L. 88-606 that the public lands should be so utilized 
as to provide the maximum benefit for the general public. Tom 
Kelliher's statement illustrates the general thrust of the papers 
on this point: 


The basic role of these public lands is to contribute 
to the fullest degree possible to the current and 
future needs of the American people. The role of 

the Federal Government, as Trustee of these lands 

for the people, shall be to manage and utilize 

this reservoir of wealth in a manner which will 

best serve to meeting these continuing and growing 
needs. 


Mr. Kelliher's reference to "'reservoir of wealth' illustrates 
another common theme in a number of the papers - that the public 
lands constitute a vast ''storehouse" of natural resources which 
should be drawn on in timely fashion to serve the nation's 
multifarious and everchanging needs. Thus, A. B. Curtis likens 
the public lands to "a bank account in which the flow of goods 
and services represents the interest, and the land itself the 
principal - a principal that can be drawn upon from time to time 
to meet future needs as changing conditions warrant." 


81 


a, 


Beyond these general areas of broad agreement, many rec- 
ognize, as John Marvel puts it, that few firm statements about 
the future role of the public lands "can. be predicted because 
of the unique qualities and characteristics of land and its 
attendant resources taken area by area, state by State, or 
region by region."' Roscoe Bell's experience as a public lands 
administrator convinces him that "there is no single ‘role' 
for the public lands," but rather various roles "which must 
vary, depending upon character, location, potentials, patterns, 
and problems." 


A common starting point for a number of members in assessing 
the role-or roles of the public lands is analysis of the nature 
of the ''Federal Government.'' Thus we are reminded by Bruce 
Renwick and others that "if we are to determine the proper role 
of public lands in the future, we must understand the essential 
nature of government and define the dividing lines between the 
fields of government and free enterprise." 


There seems to be general agreement that the development 
of the natural resources of the public lands be left to private 
enterprise, with some members emphasizing the need for appropriate 
governmental incentives to such development. The Federal Govern- 
ment is generally discouraged from competing with private 
enterprise. Tom Kelliher asserts that "governmental development 
should proceed only when the private sector is unable or unwilling, 
given the necessary incentives, to do so, and then only when the 
need has absolute and valid justification."' Michael Widman, 
however, suggests the possibility that the development of public 
land oil shale might be accomplished under a public, quasi-govern- 
mental corporation such as COMSAT or TVA. 


Specific objections are raised by several members to present 
policy of the Interior and Agriculture Departments which conditions 
the granting of rights of way across the public lands for electric 
transmission lines on the utility's agreement to various conditions 
designed to promote the Federal power-marketing program. 


Bruce Renwick recognizes, however, that "in order to carry 
out its limited governmental role efficiently and expeditiously, 
it is essential that the Federal Government own or control lands 
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necessary for governmental purposes.'' Other members express 

a similar view and, from this premise, urge that all of the 
public lands be disposed of except those needed for governmental 
purposes. 


"Governmental purposes" are defined within a wide spectrum, 
ranging from the view that only lands needed for national 
defense purposes or possessing unique recreational aspects, such 
as national parks, fall within this category (Lloyd Haight, 
Howard Gray) to the broader view of Clarence Hinkle that such 
lands ''can probably best be determined by the historic use of 
public lands since their acquisition, the reason for acquisition 
and those uses which over the years have become most generally 
accepted as public uses or as serving some governmental function. 
Under the latter approach, Clarence Hinkle and Bruce Renwick 
include lands necessary for defense and administrative purposes; 
national parks and monuments; national forests; recreation and 
wilderness areas; wildlife refuges; lands needed for NASA and 
AEC experimentation and programs; and lands needed for reclamation, 
flood control, and navigation purposes. 


—_= 
= 


Other members view the retention-disposal question differently. 
They see, implicitly, ''governmental purposes" as broad enough to 
justify retention of most of the public lands for just about any 
purpose, and thus advocate general retention of the public lands 
with only selective, limited disposition. John Biggs, for example, 
suggests that "'the publicly owned lands of this Nation may well 
be the single most valuable asset which the people of the Nation 
commonly own,'' and flatly recommends that they be principally 
retained except for limited disposal ''where it has been shown 
that the proportion of publicly owned lands is clearly so extreme 
as to inhibit local government, local economies and population 
growths....'' Others express similar retention-oriented views 
(Fred Kirgis, C. R. Gutermuth, John Baker, Sherry Fisher). 


The members expressing a basically retentionist philosophy 
generally agree that certain kinds of disposals may well be 
necessary: small isolated tracts, lands possessing agricultural 
potential, and lands needed for urban expansion or community 
needs. 
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Two members feel that a principal role to be played by 
the public lands should be to satisfy past and future land 
grants to the states. Roscoe Bell asserts that: ! 


One overriding role which must be recognized is that 
of satisfaction of statehood grants. The obligations 
of the Federal government to the respective states 

in many states have not been fulfilled even though 
these obligations in many cases predated many of the 
present day programs of the land administering 
agencies. 


The obligation to the states must be fulfilled with 
enthusiasm and a dedication which affords a priority 
to the states. 


Similarly, Clarence Hinkle is of the view that "in considering 
the disposal of surplus lands, consideration should undoubtedly be 
given to balancing equities of the western public land states by 
making additional grants to these states so that they will receive 
a percentage of lands comparable to the percentage which the State 
of Alaska received upon admission to statehood." 


IIt. POLICY GUIDELINES 


Within the broad disposal-oriented or retention-oriented 
philosophies summarized above, numerous policy guidelines are 
suggested for implementation of the basic policies. 


A. Guidelines Applicable to Decision Making Generally 


1. Land Classification and Planning 


As an integral part of a consensus that the public lands 
ought to be classified for and put to their "highest and best 
use,'' there is general recognition of the need for improved 
land classification and planning procedures, including greater 
coordination among the federal agencies and among the federal 
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agencies and state and local governments. Roscoe Bell sums up 
the importance of land classificai:ion as follows: 


Fes 


Classification of lands for their highest and best 

use with provisions for reclassification and. giving 
preference to such uses in land disposal (or retention) 
is essential to sound development. 


Policy Flexibility 


A dominant theme of many of the statements is the need 


for flexibility and adaptability of public lands policy. 


The Commission is advised by Charles Haar to "avoid the 


natural inclination to want to write immutable prescriptions 
ror the public. lands."' 


left 


Harry Anderson suggests that needed flexibility should be 
to the federal administrators: 


It would appear that the pace of change brought about 

by an increasing population with its related social 
aspects, a changing or moving technology plus many 

other factors which we cannot clearly foresee, requires 
a flexibility of attitude and a broad authority to act. 
Uses should not be frozen within such narrow boundaries 
that reasonable freedom of action is denied to those who 
must meet the needs as they arise. 


Fred Kirgis, on the other hand, asserts that Congress must 


provide such flexibility: 


The necessary flexibility for dealing with, preserving, 
and/or developing the public land to meet the contingencies 
of the future should be maintained in the Congress. It 

is submitted that experience, judgment and the constitutional 
authority given to the Congress require that the control 

be maintained at this political level. Admitting that . 
Congress cannot undertake the detailed administration of 
the public lands or the public land laws, it must at least 
make the major decisions and also must assume the re- 
sponsibility for the establishment of meaningful standards 
and guidelines for the performance of administrative detail 
by the. executive. branch. 
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Charles Haar cautions that flexibility, as a practical _ 
matter, is difficult to maintain with respect to disposal policy: 


It is important, however, for the Commission and Council 
to recognize that decisions for land title alienation 
are essentially non-reversible management decisions by 
Federal land holding agencies. Leases, permits, and 
many other management arrangements--even if long term=- 
can normally be modified or revoked to meet changing 
conditions and requirements. Land disposals, however, 
are largely irreversible at reasonable cost. It is 
these actions which require the most intelligént 
planning and policy context. 


Charles Foster, in outlining a decision-making process 
designed to produce decisions in the ''public interest," coneludes 
that, because of the uncertainties of changing conditions, ''the 
decisions most clearly in the public interest will tend to be 
those which maximize options for the future." 


Several members suggest the creation of review commissions 
in the nature of PLLRC for periodic review of public land policy 
in order to assure its compatibility with changing needs and 
conditions (Foster, Curtis), while others prefer to leave such 
review to Congress. 


3. Economic Returns and Other Values 


A number of members stress that direct economic returns 
should not be the sole criterion in decision making, but that 
other social and esthetic values, though difficult to measure, 
should be considered as well. Roscoe Bell cautions about 
unquestioning reliance on non-economic values, however: 


Immediate, or directly foreseeable dollar returns 
should not dictate disposal or management of public 
lands. Neither should hypothetical "intangiblés" 
be allowed to shield bureaucratic prejudices and 
thus dictate retention. ''Intangibles'' should be 
applied under well developed guidelines and 
applications should be subject to review from 

time to time by recognized balanced advisory groups. 


ao LO0cd i Participation 


Several members stress the need for greater local parti- 
cipation in public san policy decision making. John Marvel 
argues that there is ''a need tc place more discretion in some 
group closer to the local people which would allow the local 
people a greater role in shaping their own destinies, resolving 
local problems, and adjusting to the needs of a dynamic society." 
Sam Johnson and Gene Etchart suggest accomplishment of this 
objective through greater use of responsible multiple use 
advisory boards. Gene Etchart reviews the advantages of greater 
local responsibility in this fashion: 


Administration of the public lands in the future should 
have a local grass roots base with maximum responsibility 
and authority vested in local multiple use administration 
boards established for this purpose similar to the present 
Montana Cooperative State Grazing Districts. Such boards 
to include sportsmen, recreationists, industry users, 
county planners and other appropriate interests. Such an 
arrangement ‘could substantially cut the costs of administration 
on the public lands while providing maximum protection and 
benefits to all parties concerned. What is economic and 
feasible in one area may not necessarily be so in another. 
Guidelines stemming from federal and state statutes would 
provide adequate protection for the land and the general 
direction and protection for all multiple users while 
providing flexibility and authority to cope with problems 
and needs on a local basis. 


5. Administrative Procedures 


Many members, such as Sherry Fisher, spoke of the ‘'urgent 
requirement’! to streamline existing administrative procedures 
and make them more equitable. Sam Johnson, characterizing this 
matter as one "'in which I hear of more dissatisfaction than any 
other area,'' sees the problem as particularly troublesome 
"because the public is forced to sppeal rulings of federal agencies 
back through the same agencies."’ Lloyd Haight asserts that existing 
administrative procedures are not "well defined and easily understood" 
and offers a number of specific recommendations for changes. 


6. Land Acquisition 


Some of the members who argue most strongly for a basic 
retention policy also emphasize the need to acquire additional 
lands for various purposes, such as recreation (John Biggs) and 
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timber production (John Baker). Others. recognize the need for 
acquisition for specific purposes, but share the view of Tom 
Kelliher that 'neither substantial acquisitions nor increases 
in the total of the public lands should be an aim of oui; public 
land policies." 


7. Federal Agency Relatiorships 


Many members stress the need for greater coordination 
among the federal agencies. However, Sam Johnson sees no merit 
in proposals to create a Department of Natural Resources to 
administer all public lands, arguing that ''the public has less 
access to, and less control of such consolidated departments" 
and that ''competition between the several responsible agencies is 
as healthy as competition in industry.'' On the other hand, Joe 
Moody, Dave True and Fred Smith take a contrary view, the latter 
framing his argument as follows: 


It seems to me that the first requirement, if we are 

to have responsible management of public lands, is to 

put the ownership and ultimate control (that is, 
regulations for use, determination of disposal practices, 
reservations for minerals, etc.) in the hands of a single 
agency. .. . If ultimate control of all public lands 
were retained by some such agency, which had the right 

to allocate these lands to various agencies of the 
government, as well as to take them back when they 

have served their purpose or to dispose of them outside 
of the government, we would at least be a step closer 

to the securing of consistent land use policies. We 
also would be well along in curbing land hoarding, 

which is a well established bureaucratic disease. 


Under such an arrangement, I think we could assure 
multiple-use where multiple-use is indicated - and 
where multiple use is sometimes denied simply 
because a land-holding agency doesn't want anyone 
else in its preserves. 


We also would short-circuit the tendency on the part 
of land-holding agencies to go into extraneous businesses 
in an effort to prevent losing their lands or their 
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prestige. Outdoor recreation is a striking example: 
when it became popular, virtually every bureau 
developed a competitive plan in an effort to head 
off raids by legitimate or established recreation 
agencies. 


Robert E. Lee Hall suggests the establishment of a permanent 
Public Land Commission, one of whose tasks would be ''to eliminate 
the pervasive effect of the divided authority and responsibilities 
inherent in the cross-jurisdictions among the several agencies of 
the Federal Government." 


8. Local Benefits and National Ownership 


Charles Foster suggests that ''since the public lands 
belong to all of the people, a descending scale of individual 
publics should be recognized with the local public commanding the 
least priority."' C. R. Gutermuth does not go quite so far, 
asserting rather that ''local effects'' should not prevail as the 
single criterion in determining the future role of the public 
lands. 


Gene Etchart, however, finds that geography compels that 
policy be directed primarily to local benefits: 


While all of our citizens nationally share equal 
ownership of the public lands, and recognizing that 
the rights of use of all our citizens must be 
protected, nevertheless the policy for administration 
and use of the lands should be directed toward 
providing the maximum benefits from the lands to the 
localities in which they are located. The physical 
location of the lands is something that cannot be 
altered. Their presence in an area will either 
contribute to the development of that area and the 
factors affecting the quality of living, or will 
hinder it depending on the policy governing the use 
of these lands. 
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9. New Communities 


A number of members (Haar, Anderson, Fisher, Burby, 
Orell) suggest that the public lands may play an important role 
in facilitating the development of wholly new communities outside 
of existing metropolitan areas. Charles Haar points out that 
"new towns outside the existing metropolitan structure can (and 
probably must) absorb an increasing share of our national growth" 
and asserts that ''because new towns require substantial land 
areas for effective planning and development (10,000 acres or 
more in a single unit), public lands can offer unique opportunities 
for site selection and land assembly."' 


B. Disposal Guidelines 


A number of suggestions are made concerning various aspects 
of disposal policy, including the following: 


1. All sales should be by competitive bidding. (Bell, True) 


2. Disposals should be for appraised fair market value 
with special price consideration to local governments where land 
is purchased for public purposes. (Curtis) 


3. Where title is transferred, Clarence Hinkle and John 
Marvel propose that only known minerals be reserved to the 
Federal Government, while William Burby asserts that there should 
be a general reservation of all minerals, known and unknown. 


4, Clarence Hinkle proposes that, in the sale of agricultural 
or grazing lands, ''present users of these lands should be given 
a preference right to purchase the same over a reasonable period 
of time at a realistic appraised value based upon ‘the income 
producing qualities or animal carrying capacity of the land, 
with the terms of credit extended over a period of 30 years or 
more with relatively small rate of interest, so as to encourage 
purchase of the lands." : 


5. Sam Johnson suggests that ''there should be safeguards 
against private stockpiling for speculative purposes, unless the 
productivity of the acquired land during the holdimg period 
justifies the retention." 
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6. Sam Johnson and Harry Anderson suggest that the Federal 
Government convey title to public lands on condition that ownership 
revert to the United States in the event that specified conditions 


are not met. Harry Anderson recognizes that ''the Federal Government, 


like any other land owner, is well advised to consider carefully 
the appropriate use of reverter provisions and restrictions running 
with the land," but cautions that such provisions, "'be employed 

only after careful scrutiny" and “may be unnecessary where the 
states, counties, or municipalities impose adequate restrictions 
through exercise as the police power," : 


C. Retention and Management Guidelines 
1. Multiple Use 


Almost every member endorses the general principle of 
"multiple use'' as the guiding criterion for the management of 
retained lands. The concept finds varied expressions, epitomized 
perhaps by John Baker's statement that “it just makes sense to 
make as many uses of the land as possible without impairing the 
basic resources of soil and water or without overriding damage 
to another use." 


Many of the members also attempt to frame meanings for the 
concept. In this effort, Tom Kelliher suggests as a starting point 
a recognition that although "much of the public land will have 
a determinable ‘best' use, . . . such use need not be exercised 
to the total exclusion of others.'' He also suggests that in the 
process of determining the highest or best use ''all uses should 
be assumed compatible until proven otherwise." There is 
recognition, however, by Bruce Renwick ‘that "it would be sound 
public policy for Congress in a national public land policy to 
provide that, if after full consideration of all possible uses 
Boris determined that it is in the national interest, certain 
areas of the PINS lands may be reserved for limited Or even 
single purpose use," 


In general, however, the almost unanimous advocacy of the 
multiple use doctrine strongly implies an aversion to single 
use reservations of public lands. This is illustrated explicitly 
by several recommendations which would restrict the Secretary of 
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the Interior's authority to withdraw public lands from the full 
operation of the public land laws relating to disposal or 
economic use. Thus John Marvel recommends the subjection: of 
"single use withdrawals to Congressional approval after public 
hearings have been conducted in the areas affected by’ the 
withdrawal,'’ while Sam Johnson would apply the same requirement 
only to withdrawals in excess of 5,000 acres. 


2. Pricrity of Uses 


With respect to establishing priorities among various 
possible uses of the public lands within the context of the 
multiple use concept for situations in which competing uses 
might not be accommodated, Charles Foster outlines a general 
decision making procedure for weighing and sifting out relative 
priorities, and others make more specific recommendations. . 
Thus Howard Gray contends that "when uses clash: to the extent 
that one use dominates the land to the exclusion of other uses, 
that use which is the most necessary for the maintenance of our 
economy and our defense should prevail,'' and is unequivocal in 
stating that ''wherever ore bodies are found, they shovld be 
mineable." 


William Point stresses the primacy of utilization of public 
lands for defense programs and concludes that ''where the nature 
of the military mission necessitates, incompatible uses must 
be prohibited." 


William Burby believes that recreational use must have a 
secondary priority in certain cases: 


The importance of developing public land for recreational 
purposes is generally recognized. However, such a use 

is not necessarily inconsistent with use of the land 

for mineral development, or other uses such as grazing. 
If a situation develops where multiple use is not possible 
then recreational use must be considered as secondary. 
Not only is this true because of the national interest,, 
it is also true: because public lands belong to all. of 
the people of the United States and, of necessity, the 
recreational use is limited to the few because of 
geographical considerations. 
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3. Federal Land Ownership and State Regulatory Powers 


Recommendations are offered as to the proper relationship 
of the United States as landowner to the States in the exercise 
of their traditional police powers, principally concerning 
utilization of waters arising on the public domain and regulation 
of the harvesting of resident wildlife on public lands. ‘Budding 
problems are also suggested relating to oil and gas conservation 
laws and regulation of air and water pollution. The basic issue 
is whether the United States, as sovereign landowner, should 
Occupy a special status with respect to the utilization of the 
public lands and their resources outside the ambit of state 
regulations. 


Thus with respect to the question of federal-state water 
rights, John Marvel reflects the views of a number of members in 
recommending that Congress "reaffirm state water law and the 
individual rights appurtenant thereunder, and limit the exercise 
of the water reservation doctrine."' 


In the field of wildlife management, John Biggs echoes the 
views of a number of his colleagues when he argues. that Congress 
should clearly establish the states' rights to regulate resident 
wildlife: 


One of the greatest renewable resources of the system 
of Federal public lands are its fish and its wildlife. 
Traditionally, these wildlife resources have been 
considered to be in the ownership of the states with 

the states having an unqualified right to manage then, 
to license their usage, and to provide for harvests 

of them, excepting migratory species of game and 
wildlife occurring in National Parks. The states have 
exercised this responsibility wisely and well, utilizing 
proven principles of conservation. 


This quality of ownership and right to manage these 
resident wildlife resources occurring on the system of 
public lands, should clearly be again defined and 
restated by the Congress in favor of the states. 
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In like fashion, Clarence Hinkle urges that Congress remove 
the "uncertainty as to whether the conservation laws and regulations 
with respect to the conservation of oil, gas and other natural 
resources are applicable to federal lands within the respective 
states" by "providing that the laws of the state where the lands 
are located will govern the exploration and development for oil 
and gas on federal lands and this should also be extended to 
make the laws of the states adjacent to the Outer Continental 
Shelf lands applicable thereto." 


In regard to regulation of air and water pollution control, others 
state views in general agreement with William Burby's opinion that 
"state and local regulations should not govern standards for use 
of public lands while in federal ownership." 


4. Mineral Development 


There is no apparent dispute among the members as to the 
vital role of mineral development in the nation's general overall 
economic development and the national defense program in particular. 
In the discussion of the compatibility of mineral development 
with other land uses under a multiple use program, one theme 
seems dominant: because of the nation's need for minerals and 
because of ever changing technological developments, the public 
lands should at least be kept open for mineral exploration. 

James Ramey poses the issue most succinctly: 


I would like here again to reiterate also our belief in 
multiple land use and to express the concern of those 
watching uranium requirement projections and attempting 

to assess the degree of difficulty in meeting them. 

It seems to us that large areas of the public lands should 
not be made inaccessible to exploration unless it can be 
shown without reasonable question that it is incompatible 
with the end use proposed. In this connection, we believe 
most geologists will support the proposition that a 
superficial, or even a fairly exhaustive investigation of 
an area, cannot guarantee that there never will be a demand 
for some mineral resource which may exist unrecognized 
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beneath the surface. We need only refer to the now 
rich coal, oil, and gas-bearing "worthless lands" to 
which the first Americans were relegated in our earlier, 
less responsible days. Uranium is also an excellent 
example of a resource, the largest known reserves of 
which are in areas once thought to have been unfavorable 
and having very little else of value. 


There is a divergence of views, however, as to the legal framework 
under which exploration and subsequent development ought to be 
carried out. For example, a number of members advocate continuation 
of the basic Mining Law of 1872 and would presumably continue the 
unregulated exploration activity generally permissible under that 
policy. John Baker, however, suggests that greater regulation 

of exploration activity under that law is needed, and C.R. Gutermuth 
asserts there is strong need "for revision of the century-old 

mining law, for reliance on mineral leasing procedures rather 

than on mining patents." 


Although some members clearly feel that the 1872 mining law 
is in need of revision in various aspects, only C. R. Gutermuth, 
expressly recommends conversion of the fee title disposal policy 
of that law to a retention-based leasing policy such as now applies 
to energy fuels, although it may reasonably be inferred that those 
advocates of a wholesale retention policy intend that the 
patenting features of the mining law would be supplanted by a 
leasing system. 


5. Recreation 


The recreation potential of the public lands is clearly 
recognized in most of the statements. A recurring theme of a 
number of papers is the need to assure public access to this 
potential. Thus John Biggs characterizes its importance in 
this fashion: 


As primary common owners of the system of public lands, 
the public is entitled to a ''Preferred Dividend" from 
this ownership. This dividend should be a Congressionally 
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guaranteed right to gain access to, and permanently 

have the right to use, for all legitimate purposes of | 
outdoor recreation--especially including fishing and 
hunting--the lands which the public owns. 


Similarly, Sherry Fisher recommends: 


It should be a requirement that access not be denied 
other users of public land areas such as recreationists 
or those who would like to enjoy the scenic qualities 

of that public area. We should provide that there 
always be access to public lands even though this 

calls for easements over private properties to reach 
those public lands. Privileges of access should not 
only be a fact in theory, but a fact in practice. Water 
areas that are sold or released by the Federal government 
in the future should have such transactions include 
easements or access to the water areas for the future. 


Others devote portions of their statements to the nature of 
the recreational opportunities which the public lands should 
afford, and urge the need for clearer guidelines for various kinds 
of recreational programs. Avoidance of the dilution of the 
national park and wilderness concepts is cautioned (Curtis, Baker). 
While the need for wilderness areas is recognized by some, Bert 
Curtis believes that the recreation pendulum may have swung too 
far in that direction: 


Many areas of wilderness are off-limits to the average 
American. The American who has two weeks' vacation 

must choose some area for his outdoor recreation-fishing, 
hunting, and camping-that will match his financial 
ability. He cannot afford to hire a pack string for 
himself and his family and absorb the heavy expense 

to enjoy the vast off-limits wilderness areas. 


We have too many acres idle, not working. Some vast 
wilderness areas contain timber stands that demand 
management. Wilderness areas are fine, but they must 

be in the right place and a reasonable size. Management 
means access; access to many areas has lagged. We have 
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clearly seen this in our trip to the Northwest during 
Labor Day of 1967. While these lands are wonderful 

for their scenic beauty, forests, lakes, and streams, 
such areas will be deserts of snags and anything but 
beauty without proper management. Mother Nature's 

hand plays a great role in her creation of beauty, but 
also it provides the wind, fire, and disease to destroy 
it. Some of our wilderness areas will and are becoming 
public waste. 


6. Tenure and security of Investment 


Bernie Orell endorses what he sees as a common theme in 
much of the testimony presented at th2 Commission's public 
meetings throughout the country: 


This is one principle which almost every witness before 

the Commission's open meetings has stressed. Graziers, 
timbermen, wilderness and wildlife people and recreationists, 
asked assurance that their particular resource use would 
remain accessible. Those persons whose activities required 
substantial capital investments, such as mines, ranches, 
sawmills, and recreational facilities, further asked that 
provision be made for reasonable assurance of a known 
quantity of that resource for a specific user. 


Representatives of the timber industry spoke of long-term 
timber sale contracts. Graziers spoke of allotments. 
Developers of recreation facilities spoke of 20-year 
concession contracts. Each in his own jargon expressed 
one basic element of their business -~- assured access 

to a known quantity of the resource. 


The same theme is evident in other statements, although 
recommendations relate primarily to grazing and urge longer 
term, more definite use privileges and a right to compensation 
for specific loss of investment upon termination or modification 
of the privilege (Etchart, Marvel, and Renwick). 
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7. Revenue Sharing and Payments in Lieu of Taxes 


A number of members addressed themselves to the question 
of the responsibility of the Federal Government as. a. landowner. 
to state and local government fiscal problems. Sherry Fisher's. 
views is generally representative: 


The employment of specific plans in the methods of 
utilizing the storehouse of values beneath our water 
and land areas and the obvious uses of the surface 
acreages of the public domain, should include a, 
reasonable method of revenue sharing to the local 
and state governments. We do, indeed, have an 
obligation to provide a fair and equitable method 

of revenue sharing and monetary payments in lieu 

of taxes to county and state governments. 


New procedures of revenue sharing should contain 
provisions requiring assistance to local and state 
governments to help repay and alleviate financial 
burdens placed on the local economy because of the 
particular use of the public domain area. This could 
include additional payments for fire and police 
protection and other services for the people. 


Clarence Hinkle sees the need for amendment of the revenue sharing 
provisions of the Mineral Leasing Act: 
Furthermore, consideration should be given to the amendment 
of the Mineral Leasing Act to increase the distribution of 
revenues derived from the administration of the act 
from the leasing of lands in each state to an amount which 
is comparable to that which is being received by Alaska. 
It would seem that there could be no real justification 
for giving one state a larger percentage than the others. 
This was perhaps originally justified by reason of part 
of the proceeds going to the Reclamation Fund, the original 
purpose being that such funds should be expended in the 
state where the lands were located, but this has not 
proven to be the case and there is no direct relationship 
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between the amount of funds derived in any particular 
State from the proceeds of the Mineral Leasing Act 
and the amount which has been expended within such 
state for reclamation purposes. 


8. Environmental Quality 


Several members touch on the question of environmental 
quality. Sherry Fisher perhaps treats the topic in most depth, 
offering a number of recommendations on such matters as the 
need for: mitigation of the adverse effects of water pollution; 
requirements that public land uses be carried out in conformity 
with soil and water conservation plans; better land treatment 
and reforestation practices; zoning to prevent nuisance type 
activities on the public lands; minimization of damage to other 
marine resources by mineral development on the Outer Continental 
Shelf; and preservation of scenic values through various devices, 
including more imaginative use of rights of way by the electric 
utility industry. 


Others stress the need to deal effectively with air and 
water pollution hazards caused by public lands activities, as 
well as to maintain open space and natural beauty. Lloyd Haight 
emphasizes the need for flexibility to meet varying regional 
conditions in connection -with mined land restoration. 


The whole problem of mined land reclamation must 
recognize, first, that it is in the national interest 
not to jeopardize the economic operation of a mining 
property merely to preserve the esthetic value of 

the area involved; and secondly, recognition must be 
given to regional or state needs. In other words, a 
different standard could be applied in the great 

arid areas of the West than should be applied in 
Appalachia. 


Je. Charresp or Use vor the Public Lands 


Several members discuss the question of charges for the 
use of retained lands or their resources. Harry Anderson reminds 
the Commission that "it is a well established principle of our 
private-initiative system that the user pays for value received" 
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and finds that policy generally embodied in the Land and Water. 
Conservation Fund Act with respect to recreation and, with 
several exceptions, in various Budget Bureau directives on. 

the point. Bernie Orell suggests the desirability, of a different 
standard of return between sale of public lands andisale. of 

their resources: 


While the highest dollar return to the government 

might properly be the measure for lands disposed of 

by the government, such a concept in the sale of resources, 
of which the government is the monopoly owner could 
easily be the long-term ruin of the industries and 
communities dependent on that resource. In the case 

of timber and some other commodities the government 

is the principal resource owner in many localities. 

In the absence of a free market, a "fair return’ rather 
than the highest dollars should be the goal of resource 
management. 


Gene Etchart and John Marvel recommend that Congress: write 
statutory fee formulas. The elements of that formula are detailed 
by Gene Etchart as follows: | 


Fees for the use of the public lands should be set 

by formula written into law and should reflect market 
value for the resource or use being sold. Fees. should 
be reasonable and placed at levels to encourage growth 
and economic expansion of public land associated 
industries. Lastly, fee formula should incorporate 

an ability to pay factor so as to not depress industries 
dependent on public land use and should not necessarily 
have.any relationship to cost of administration,of the. 
lands, All user groups should pay reasonable fees based 
on the above factors. 
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SUMMARY 


HARRY _R. ANDERSON . 


Public lands and their resources are capable of supplying 
goods and services of many varieties at least commensurate 
with their extent and their production characteristics in 
comparison with other ownership classes. 


The Commission has been directed by the Congress to cast its 
recommendations within the framework of a new public land 
policy. The policy affirms that "the public lands of the 
United States shall be (a) retained and managed or (b) dis- 
posed of, all in a manner to provide the maximum benefit 

for the general public." This new policy has special sig- 
nificance for the so-called "vacant" public lands in that 
the "pending its final disposal" clause of the Taylor Grazing 
Act is no longer the sole mandate. Now that these lands 
have been squarely placed under the maximum public benefit 
criterion, the Ultimate Final Disposal Policy cannot control 
at least while the interim legislation is in effect. 

Under the agricultural commodity outlook, future allocations 
of public lands toward private cropland use should have to 
compete fully with other land use demands. Criteria for 
technical and economic evaluation must be substituted for 
the trial and error methods of the past. 


Full realization of the mineral potentials of public lands 
requires solution to challenges imposed by (1) cost effect- 
iveness in a free and open market place, (2) requirements 
of health and the environment, and (3) competition from 
other sources for the right to use the land. 


Commercial use activities may well be excluded from public 
lands where their presence on particular areas or tracts 
would unduly harm other more important values, such as out- 
door recreation, Land development and resource protection 
can proceed simultaneously, however, within planning units 
or other larger areas of land. 


102 


HARRY R, ANDERSON 


Role of the Public Lands - The prime motive of the Depart- 
ment as I see it and believe it to be, is planning for the 
future of our nation, by working to use wisely, to con- 
serve and pass on to future generations the natural re- 
sources that sustain its life.» -- Stewart L.’ Udall before 
the Coal Industry Executive Meeting, Washington, D. C., 
August 16, #967. 


The above statement by the Secretary of the Interior helps 
to place in focus the ultimate purpose of governmental 
action and assistance toward natural resources conserva- 
tion, embracing the resources of both private and public 
lands. 


America's material resources for the next several decades 
have been estimated as generally adequate, barring no 
across-the-board crises, although particular shortages may 


occur for particular materials at particular times or places. 
This is a source of comfort but not complacency. Immediately 


pressing are serious environmental problems related to the 


use of natural resources, and problems of fairly distributing 


the goods and services arising from resource uses within the 
population. 


A minimum goal would be that the lands and resources that 
are now in Federal ownership will supply goods and services 
of many varieties at least commensurate with their size and 
production characteristics in relation to other ownership 
classes. In the Commission's hearings perhaps undue atten- 
tion was directed to acreage as such and not enough to basic 
physiographic and locational characteristics of the Federal 
lands. The fact of Federal ownership may prove to be less 
significant than the resource facts themselves in looking 
toward the part these lands may play in the future welfare 
of the people. 


In the act creating the Commission, the Congress, at least 
for the duration of the act, has set forth a policy bearing 
upon concerns that have been expressed for several decades 
concerning the standards under which major decisions affect- 
ing the future tenure and management status of public lands 
will be made. A new Congressional policy has been clearly 
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affirmed that "the public lands of the United States shall 
be (a) retained and managed or (b) disposed of, all.ina 
manner to provide the maximum benefit for the general pub- 
lic." The criterion for retention-or-disposal questions 
as well as for management decisions during this interim 
period is the maximum public benefit. The Commission's 
studies are tied to this policy. 


Decisions with respect to the tenure and use of particular 
parcels or groups of parcels will be made in the context of 
weighing the relative public benefits that may be gained 
from alternative courses of action. Extreme rules of thumb 
have been asserted by some. Some say that "all public lands 
should be retained." Others say that "all public lands 
should be disposed of." Neither extreme meets the criterion 
of maximum public benefit. 


The “public "lands" referred to in the law creating the 
Commission are much more than the 483 million acres of pub- 
lic domain administered through the Bureau of Land Manage- 
ment. They embrace also some 258 million acres administered 
through the Forest Service, National Park Service, Bureau 
of Sport Fisheries and Wildlife, Bureau of Reclamation, 
Department of Defense, and other agencies. The Retention 
and Disposal Policy of 1964 has special significance for 
the BLM lands, in that the "pending its final disposal" 
clause of the Taylor Grazing Act:is no longer the. sole man- 
jate. Now that these lands have been squarely placed under 
the maximum public benefit criterion, the Ultimate Final 
Disposal Policy cannot control at least while the interim 
legislation is in effect. 


The estimated market value of the 711 million acres of 
Federal public domain, including its mineral resources, was 
reported by the administrative agencies at $21 billion as 
of June 30, 1966. The 54 million acres of acquired lands 
of the Government within the limits of the United States 
are reported by the agencies to have cost over $4 billion, 
on which structures and facilities have been built costing 
$58 billion. These figures convey some of the dimensions 
hat are involved within the new policy for Federal land 
administration. : 
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"Maximum benefit for the general’ public," although firmly 
established as the central criterion, will not be easy to 
apply. Implementation posts a challenge to the administra- 
tive mechanisms and the processes of democratic government. 
The broad public interest is often a nebulous concept. To 
apply it in public land decisions’ requires the best that 
can be, offered by interested individuals and crganizations, 
the professions, and by management. 


Of profound influence to the future role of public lands 
will be the data to be assembled and the report to be sub-~ 
mitted by the Commission. The Commission's report will 
become a basis to bring into realization the high purpose 
established by the Congress. 


It would appear that the pace of change brought about by 
an increasing population with its related social aspects, 
a changing or moving technology plus many other factors 
which we cannot clearly foresee, requires a flexibility of 
attitude sandwa road authority to act. Uses ‘should not be 
frozen within such narrow boundaries that reasonable free- 
dom of action is denied to those who must meet the needs 
as they arise. 


Future possibilities with respect to several selected kinds 
of public land resources are briefly described as follows. 


1. Making Available Potentially Irrigable Lands. Most 
projections concerning cropland needs in the United States 
indicate there is little cause for concern over future 
supplies of food and forage generally if efficiencies con- 
tinue to increase. The Department of Agriculture has 
indicated that farm production potentials will outrun 
effective domestic demands for some time. Some cropland 
develcopment is needed, nonetheless, to meet local and 
regional needs, to meet needs for certain products, and 
perhaps to meet world food requirements. 


Where conditions are favorable within the context of 
regional, local, and individual project planning, tracts 

of lands now in Federal ownership that hold irrigated crop- 
land potential can and should be transferred to private 
ownership so as to permit private irrigation development 

to take place, consonant with other social and economic 
needs. The general outlook for cropland needs is such, 
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however, that the granting of special priorities must bear 
careful scrutiny. Standards and criteria for technical 
and economic evaluation must, however, be substituted for 
the trial and error methods of the past. 


shown that untold amounts of individual effort and \Govern- 
ment funds have been expended under the existing agricul- 
tural entry laws without attaining the presumed goals. 
Substitution of public auction bidding, under the interim 
legislation, may require individuals seeking to acquire 
public lands to make more careful evaluations. 


The suitability of future Government-sponsored group irri- 
gation development projects involving public lands, as 
under the Reclamation Act, cannot be readily ascertained 
in advance of individual project or river basin analyses. 
(Public domain withdrawn in connection with Bureau of 
Reclamation projects and investigations exceecs 7 million 
acres, as shown by the 1966 Public Land Statistics~) 


A working assumption might be that future allocations of 
public lands toward sale or entry for irrigated cropland 
use should have to compete fully with the other land use 
demands, considering the relative benefits and detriments, 
both tangible and intangible. 


The future role that may be played by public lands’ having 
irrigated cropland potentials will be influenced by the 
results of planning for water and related land resources 
carried out under the improved inter-agency and inter- 
governmental arrangements currently in effect. 


2. Withholding potential agricultural la lands from develop- 
ment. It would be difficult to imagine a future situation 


under which it would be thought necessary to withhold every 
tract of public land having agricultural potential ‘from 


future production of agricultural crops. However, 
su 4 Situation may have been approached about a decade 
ago during the height of crop surpluses in the United 


States. Certainly, Federal lands should not be opened to 


development if the obvious result, without offsetting 
benefits, would be to add to the surplus problem. 


{ 
} 
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Several kinds of situations will exist where particular 
public land tracts having crop potential will be withheld 
from agricultural use, either by retaining the lands in 
Federal ownership or by directing the land tenure into 
other channels. Such would be the case, for example, where 
the lands are needed for Government use or should be con- 
veyed for specific nonagricultural use. 


The land classification regulations applicable to the 
Bureau of Land Management provide for the denial of pe- 
titions, for the opening of lands to agricultural sale or 
entry where. the lands (1) should be classified for interim 
retention, (2) are needed for urban or suburban purposes, 
(3) are valuable for public purposes, or (4) are chiefly 
valuable for other nonagricultural purposes. Lands highly 
valuable for mineral production should probably be withheld 
from agricultural tenure where the two uses are incompatible. 
Lands valuable for "hard-rock" minerals are generally not 
subject to disposition under the agricultural laws. 


With respect to applications for agricultural entries, we 
apply an economic~-farm-unit standard. This requires that 

the lands and resources be capable of development as a family 
home and farm -- that the anticipated return from agricul- 
ture will support the residents. Some kind of standard such 
as this is essential to avoid diverting lands and resources 
into submarginal enterprises or creating rural slums. 


a Pele r a eresOuncess. Ob thespubld cudomamm™ Ithespublic 
domain holds great potentials for future mineral resource 
exploration, development, and production. 


Mineral discovery and development on public lands, as on 
private lands, have been and ought to continue generally 
to be matters for private endeavor. The future role of 
public land minerals will depend, in addition to private 
enterprise, on the availability and results of basic and 
applied research carried out and sponsored by the Govern- 
ment. . The current Heavy Metals Field Program, for example, 
acquires and disseminates information that could serve to 
stimulate follow-up by the industry. 
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To realize fully the part that public land mineral re- 
sources are capable of playing in the future requires 
solutions to several challenges. Among these is the 
challenge imposed by the economics of cost effectiveness 
and competition in a free market. Another challenge 
derives from the need to safeguard public health and the 
general environment. Still another challenge is the need 
to reconcile mineral development with other uses. 


The course of events so far as public land mineral re- 
sources are concerned will be significantly affected by 
decisions made in regard to the other kinds of demands 
upon public lands, such as for open space, outdoor rec- 
reation, wilderness preservation, and urban and suburban 
development. Effective controls to minimize or prevent 
surface-damaging exploration and provide rehabilitation to 
the surface of mined lands are essential. 


Properties operated under Federal leases: currently pro- 

duce about 11 percent of domestic production of crude oil 
and natural gas, according to the Bureau of Mines estimates. 
United States demands for liquid fuels in the next decade 
undoubtedly will increase and could equal all production 
Since the discovery of petroleum in the United States. 
Production of petroleum and natural gas from Federal lands 
and the Outer Continental Shelf will no doubt be increased 
steadily. 


Federally owned oil-shale deposits contain one of the largest 
potential sources of energy in the form of hydrocarbons, 
but a commercially feasible technology needs to be developed. 


Coal production from Federal lands may surge sharply upward 
as large thermal units now in design come on the line. 


Sizeable acreages of Federal lands in five States have been 
found to have potential geothermal resources. 


Metallic mineral production from Federal upland and marine 
areas could well increase many fold in two or three decades. 
Potentially exploitable minerals in the Outer Continental 
Shelf include placer metals such as gold, silver, platinum, 
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tin, iron, titanium, and chromium, and, in addition, phos- 
phorite, glauconite, manganese nodules and crusts, barite, 
and calcareous ooze. 


It is noteworthy that Alaska's mineral potential appears 

to offer a rate of growth far exceeding that. of timber 

and fishery resources. The Federal Field Committee for 
Development Planning in Alaska has concluded that develop- 
ment of minerals offers the greatest promise for establish- 
ing a viable economy in the State. A handicap to develop- 
ment, in addition to problems such as transportation, is 
the unsettled legal status related to State selections and 
native claims. 


ae Recreatmwonalvdevelopment Of public lands. "According *o 
the ORRRC Report (1962), the best indicator of need for 
additional development and acquisition for recreational 
purposes is the present use pressure on existing recrea- 
tional lands and resources. A key conclusion by ORRRC was 
that most of the recreational acreage is in the West but 


most of the recreation-seeking people are in the East. This 


was found to be particularly true of Federally owned prop- 
erties, 


Some opponents of further Federal land acquisitions for 
cutdoor recreation may not fully'consider the largely acci- 
dental distribution of much of the present Federal owner- 
ship. The present pattern of public lands, especially 
those administered by the Bureau of Land Management, offers 
a viable base for exercising the land managing role as part 
of the outdoor recreation effort. 


Primitive areas were viewed by ORRRC as presenting a diffi- 
cult problem of furnishing an adequate supply to meet the 
needs and desires of some of our citizens. This problem 

is under intensive scrutiny as the Wilderness Act reviews 
preceed. 


tinder most concepts of land use planning, including the 
multiple use management concept, no individual kind of use 
activity is dismissed from the combination of uses within 
the planning unit unless careful study shows that the 
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presence of the activity is less desirable than its ab- 
sence. When mineral development or other uses conflict 
directly with outdoor recreation, they find appropriate 
places in general plans for the larger planning units. 
They can and should be excluded where their presence on 
particular lands would unduly harm other more important 
values. Obviously, each situation needs to be evaluated 
On an individual basis. 


ORRRC concluded that the outdoor recreation development 
potential of the public domain administered through the 
Bureau of Land Management is "great." Its realization 
requires broadened statutory authority, additional devel- 
opment capital, and workable solutions to problems of 
land and water management. 


5. New. communities on public lands. Public lands, in 
the aggregate, provide the one last great open space in 


the United States. A dual challenge iS presented: ‘first, 
to guide open spaces into human habitation and economic 
development where warranted; second, to prevent the de- 
struction of open space where open space itself is the 
higher asset. A balance involving development costs 
including public utilities and services must also be 
considered. 


tt will require effort to combat the popular idea that 
public lands should be made available for any kind of 
human settlement or development. A prime issue for the 
present and the future is not where to build but where 
not "to" Pairs | 7 


Each of these two broad alternatives may, however, be 
pursued simultaneously within planning units or other 
large bodies of land. Thus, for example, the Department 
of the Interior has recommended against development ‘of 
the Rampart Project in Alaska, but at the same time is 
aiding in laying a groundwork for further industrial 
development of natural resources elsewhere in the State 
of Alaska. 
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Policy Considerations ~- Some of the policy considerations 
relating to the future management, use, and disposition 
of public lands and their resources are briefly described 
below. 


1. Retention of public lands in Federal ownership. View- 
ing public lands as a whole, there is no justification now, 
if therexeveriwas;, forma flat’ assertion that none of such 
lands, under any circumstances, should be transferred out 
of the title of the United States. As stated above, the 
Congress, in the Commission's organic act, established an 
interim policy that public lands of the United States shall 
be either retained and managed or transferred to other 
owners, as may evolve from each proposal, all in a manner 
to provide maximum benefit for the general public. This 
policy envisages that each proposal shall be considered on 
its merits from the public interest standpoint. 


Among the key elements of an action system leading toward 
appropriate title disposals are (1) the availability of 
effective statutory authority permitting title disposals, 
(2) the acquisition and maintenance of land and related 
resource information, (3) an effective system of public 
participation where appropriate in decision-making, and 
(4) workable arrangements for intergovernmental coordina- 
wLoOny 


27 #Disposalrof ‘titlestompublic™ lands. “Agta tated™above, 
the Ultimate Final Disposal Policy would not appear appro- 
priate ’in this day.and age. ‘The hard fact is that the 
Federal Government would not be acting prudently under its 
Constitutional powers if its public land holdings were 
indiscriminately dispersed, despite recognition both retro- 
spectively and prospectively that some public lands are, 
have been, and prebably will be needed for Federal pur- 
poses. For example, Public Land Statistics shows that as 
of 1965 over 17 million acres of public domain were in 
Defense Department reserved status (7 million Army, 7 
million Awm&, monce4 2m Melon Navy, said nearly i mrttion 
Corps of Engineers). Far greater acreages were withdrawn 
duning Worldiwar"rt for -themnimaitany: 
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Moreover, retention of some public lands in Federal owner- 
ship serves the multiple use management concept by per- 
mitting simultaneous ‘uses such as grazing and recreation 
within management units while otherwise satisfying water- 
shed management sand other community needs. 


There is also the interesting concept of providing a basis 
for future joint use activities when making transfers of 
ownership; for example, transferring ownership of lands 
primarily capable of livestock grazing but reserving 

access for public hunting, fishing, and recreation. This 
concept .or :~principle is notenew. ~It»was used, «for instance, 
when title to mineral resources was reserved in: conveyances 
of stockraising homesteads. 


Proposals for the alienation of title»to public lands do 
not necessarily require alienation of the whole title as, 
for example, with respect to the mineral vis-a-vis the 
nonmineral estate. One of the most difficult problems 
arising from the present framework of statutes has to do 
with the reservation of title and future use and manage- 
ment to one or more classes of mineral resources when 
public land titles are transferred. 


3. ‘Criteria forpublic land «decisions. “The well-being 

of people throughout the country should be the overriding 
determinant when analyses are made looking toward decision 
making concerning the retention .and management or the dis- 
posal of title to public lands and resources. 


Under the standards I believe appropriate, hardships and 
basic needs of particular groups must be of concern, but 
care must also be taken to :avoid resource, use :and develop- 
ment for the benefit of a few to the disadvantage of many. 
A comprehensive public viewpoint should be applied in the 
evaluation of project: effects, both beneficial and adverse, 
short range and long range, tangible and intangible. Full 
consideration must be given to the opportunity and; need 

for cutdoor recreational and fish and wildlife :enhancement. 
In no instance would it be satisfactory for program .or 
project planning. purposes to limit the scope of inquiry 

to so~called "economic return" ;alone.. 
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Public land decisions, to be well coordinated, must be 
approached within the context of applicable Federal, 
State, local government and private projects and plans. 

. Concern should be with the tctal resource environment of 
the geographic region--not waiter itself or any other sep- 
arable element. The public lands in any planning unit are 
a part of its total resource environment. 


pe BOGtaining ches highest dollar return From whate has 
been said, it is plain that the highest dollar return in 
itself is not always the acceptable standard for planning 
toward decision making in the tenure and use of public 
lands and resources. This does not mean, of course, that 
achieving the highest dollar return should not be advanced 
as one of the elements to be considered. itt could be the 
primary standard for particular kinds of resource allo- 
cations or disposals. 


The so-called "Fair Return Act" (5 U.S.C. 140), reflects 
the established Congressional policy covering a scope much 
broader than that of the private use of Federally owned 
lands and resources. By its express terms, however, the 
Act does not repeal or modify the fee, charge, or price 
provisions of the pre~existing statutes and its provisions 
cannot be used to forestall their redetermination or re- 
calculation: 


The principles stated in Bureau of the Budget Circular No. 
A-25 (1959),' (the present directive of the Executive Office 
on this subject) affirm the following as a sound general 
policy: Where Federally owned resources or property are 
commercially leased or sold to private interests, a fair 
marketwevalilue Sshouldtbetobtained. %Charges*should*be estab-— 
lished by the application of sound business management. 
principles, and so far as practicable and’ feasible in 
accordance with comparable commercial practices. Charges 
need not be limited to the recovery of costs; they may 
produce net revenues to the Government. 


iteisia wellsestablishedsprinci plevoreourpprivate—initrative 
Syetemithat her user! paysm@for! valuerreceiryeduem This prin- 
ciple has been applied, for instance, in the Land and Water 
Conservation Fund Act. 
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Under the principles developed in the Bureau of the Budget's 


1964 study, "Natural Resources User Charges," charges im- 
posed where special benefits accrue to identifiable re- 
cCipients should recover the full cost to the United States 
of rendering the service. Less than full cost or fair 
market value may be recovered in certain cases, as follows: 


1. Where the full payment would significantly impair a 
federally sponsored public program; 


2. Where full payment by a State or local government would 
not be in the interest of the program; 


3. Where the user is engaged in a semi-public nonprofit 


activity designed for the public health, safety, or welfare; 


or 


4. Where the incremental cost of collecting the charge 
would be unduly large in relation to the return to be 
received. 


A noteworthy evaluation precept Tas been incorporated in 
the multiple-use-management concept as defined by the Con- 
gress in the Classification and Multiple Use Act of 1964. 
That precept contemplates that the coordinated management 
of the various resources of public land shall not neces- 
sarily be guided by the combination of uses that will give 
the greatest dollar return or the greatest unit output. 


5. Federal restrictions on the future use of public lands. 
Present ownership of title to lands or interests in lands 
is a powerful force that may be exerted in bringing about 
directional measures looking toward tenure conditions 
regulating future uses of the lands. The Federal Govern- 
ment, like any other land owner, is well advised to con- 
sider carefully the appropriate use of reverter provisions 
and restrictions running with the land when lands or 
interests in lands are to be conveyed to others. Such 
provisions should, however, be employed only after care- 
ful scrutiny. They can create problems requiring reso- 
lution by private legislation. 
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Flood plain management, involving partnership at all levels 
of Government, provides a case in point. Under Executive 
Order 11296, all Federal agencies are required to consider 
flood hazards in locating new installations, in disposing 
of Federal lands, “and in making loans and grants for -con- 
struction and land acquisition. Reverter clauses could be 
employed in carrying out this poliay. ~Restrictionssrun— 
ning with the title to the land offer another legal device 
in some situations. Such restrictions, where created for 
the benefit of a class of grantees, are enforceable by the 
Prancecsean  Gheslocal courts winvolvn nde lddct esol no patume 
cost of Government supervision. 


Restrictions may well be required in some public land con- 
veyances in aid of such things as rights-of-way, access 
POutesS sO lile and water Conservation, COntrol wr pOLlUtiTOn. 
mined land conservation, and maintenance of open space or 
natural beauty. 


Federally imposed restrictions of some kinds may be un- 
necessary where the States, counties, or municipalities 
impose adequate restrictions through exercise of the police 
power. | 


The Federal Government, as a land owner, holds the same 
ethical obligations to the community as.is held by any 
land owner contemplating subdivision of lands into resi- 
dential or other parcels. The State and local police 
power exercised through zoning ordinances may be applied 
SrLy tosciasses Of lLanas, nol tO andividual tracts, ft 
will likely be appropriate or necessary to provide in some 


Federal conveyances for minimum use and development standards. 


6. State and local land use regulations. 1 do not believe 
that I could accept without reservations the concept that 
State and local use regulations should necessarily on an 
over-all basis govern the private use of public lands while 
they remain in Federal ownership. This would seem to some 
extent to be a denigration of the Constitutional provision, 
Article IV, Sec. 3, clause 2 reciting that: "The Congress 
shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property 
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belonging to the United States ..." Complete cession 
of such authority to local governments might hinder the 
effective use and management of the public lands. 


On an ad hoc basis, however, such local regulations have 
been effectively used to prevent eyesore communities. 
Unfortunately, only late in the administration of the 
Small Tract Act, did those administering the Act bring 
power to bear upon the proposition that the improvements 
meet local sanitation, building, and related requirements. 
My point is that where appropriate, the Federal Govern- 
ment can and should require users of the public domain to 
comply with local requirements and plans. 


Fa ee 


11 


SUMMARY STATEMENT 
ROLE OF USDA LANDS AND POLICY 


BY JOHN A. BAKER, ASSISTANT SECRETARY 


The public lands under jurisdiction of the U.S. Department of Agriculture, 
known as the National Forest System, have been acquired or set aside for 
specific purposes. Over the years these lands have been reforested, protected 
and converted from wild to managed lands as fast as knowledge and funding 
would permit. Use of these lands has changed and intensified. Laws and 
authorities have also been changed to strengthen and support the role these 
public .lands can play in providing valuable products and-services. Thus, the 
original purposes for placing these lands in Federal ownership are being 
achieved. 


Furthermore, partly because demands have changed, the role these lands 

will and should play is of greater significance than at any time since 

the beginning of the first great conservation movement in 1905. To the 

extent these lands are capable, they will be called upon in an increasing 

degree to help revitalize Rural America and ameliorate poverty; they will 

provide the bulk of mass recreation opportunities and share a major responsi- 
bility in meeting accelerating recreation demands, and with private and 

other Federal lands will provide a useful mix of outdoor recreation opportunities 
for all segments of the public. A reasonable share of wilderness will be 
provided. 


These public lands will provide open space and attractive environment for 

nearby populations who seek relief from urban living; they will provide 

sport and sustenance to the hunter and fisherman; they will provide increasingly 
significant amounts of renewable raw materials for the timber industry and 
agricultural enterprises; they will yield important minerals; and more and 
better water will be squeezed into streams and rivers through application of 
new knowledge and proved techniques of watershed management. 


These lands are dedicated to serve the people. We do not expect that 

they will be greatly expanded, but rather adjustments through exchange will 
continue, for example, to block up ownership and allow for expanding community 
needs. Acquisition for specific needs as prescribed by law will be judiciously 
made and in consideration of the public interest. 


These lands will be made to serve as demonstration areas to show the way 
and encourage greater private investment in the wise use of nearby and inter- 
mingled forest and range lands. 


As multiple-use lands in the National Forest System, we are confident they 
will serve best the welfare, enjoyment, and security of our Nation's people. 


PUBLIC LANDS UNDER U.S. DEPARTMENT OF AGRICULTURE 


JURISDICTION -- FUTURE ROLE AND POLICY 


Mr. Chairman, distinguished members of the Public Land Law Review 
Commission, etdans Council Members, Governors’ Representatives, ladies 
and gentlemen. 

The Department of Agriculture is pleased to respond to your request 
to describe the "role public lands will and should have in the future and | 
the general policy considerations that should prevail." 

At the March 1966 meeting of the Public Land Law Review Commission, I 
outlined the responsibilities of the Department of Agriculture. There has 
been no appreciable change since then. | 

Since that meeting, activities and hearings conducted by the Public 
Land Law Review Commission have played a significant part in arousing an 
awareness of the concerns of poate in the use and management of public 
lands. These concerns have reached an attentive ear. 

All pertinent Department offices have been apprised of the statements 
and constructive suggestions made at these hearings with request for action 
where and when it is needed. | 

Time has marched on. Conservation is in the marching columns. This is | 
a dynamic and exciting time in the field of natural cemance development on | 
public lands and among rural people and their environment. It is also a 


serious and thought-provoking time. 


Statement of John A. Baker, Assistant Secretary, U.S. Department of Agriculture, | 
Before the Public Land Law Review Commission, at Washington, D, C., January 13, 1968 
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There has been change in the focus on things to be done first, and 
there are new factors bearing on the maximum public iacarcdes Action to 
fulfill our legal and moral responsibilities has had to quicken. Opportunities 
have come our way and we have created some. 

Each year 3 million more people squeeze into our already jampacked 
cities. The results are obvious. 
Rural America and the public lands there offer breathing space -- room 
for people to live, to work, to enjoy recreation, and to be part of the land. 
In the Foreward to the 1967 Agriculture Yearbook, Secreta:ry Orville 
Freeman said "Through conservation and the development of our natural 
resources, the rural areas can be ideal sites for our communities of 
tomorrow; .. .. Rural America can be synonymous with good living." 
Public lands in the National Forests and National Grasslands must and will 
play an important part in this evolution for years to come and in the service 
to these conmunities. 

This Department is "moving forward with bold new actions to restore, 
conserve, and wisely use our natural heritage and maintain it for future 


generations,'' Secretary Freeman said. 


SERVING PEOPLE 

A basic role of the Department of Agriculture is to serve the people. 
The Department is actively engaged in programs to revitalize the villages, 
towns, and cities of the countryside and buitdudemicities there. President 
Johnson has directed the Secretary of Agriculture to work with other 
Federal Departments to help them mare Ehele programs and services as readily 
available to people in the town and country as they are to people in the cities. 
The Department is natin every effort to help the small farmer define his 


problem and to help him stay on the land. 
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In performance of its "Outreach'"' function applicable to all non-USDA 
Federal programs which may be available for rural people and areas, land 
disposition policy should be consistent with existing Federal policy and 


laws relative to National welfare. The following comments are in this context. 


In general, Federal land ownership and management should be developed 
to serve rural community development needs as well as national objectives 


relating to timber, water, recreation, wilderness, etc. Particular emphasis 


needs to be given to the Preah ene na of Federal land acquisition and 
management in ameliorating poverty in many rural areas which are heavily 
forested. 

Another opportunity is the development of lands in public and private 
ownership in the best combination Be mutually supporting blend for large-scale 
recreation complexes. In addition, public lands should continue to be 
expanded in service as open space for metropolitan areas. 

Still another role is in providing opportunities for the growth and 
development of rural communities where lands are located to serve this purpose. 
These include sites for industrial location, pollution control installations, 
community recreation, natural areas, and wildlife preserves. 

Retention of public land areas in a flexible use classification should 
be encouraged until a major public need arises where these lands are located 
in situations relative to rural development. It would seem poor policy to 
put such lands into a use or disposal classification, thus inhibiting 
their later use for site layouts and area planning for rural community 
development. Similar reasoning could be applied to a land policy that 


encourages unsightly and destructive short-run classifications. Thus, 
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Some benefits are measurable in Soniarts Receipts af 1905 were #73, 000, 
viilsup-dgis s lo noltass%s nersinisn s¢ one aiiléesio 
By 1958, Recuinteced receipts totaled $1 billion. “Another $1 billion was 
bas viueed Istussn te inmemoonsitay gotbulont snsmioxivas [etoog baa oimonoss 
added by March 1966 -- in seven years. In Fiscal Year 1966, $42 million was 
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a sbivorg o3 etxotis oi tnorinoo wor aw daidw emeldorg sxovse sit 
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Federal ownership of timberlands should be an important part of a 
national policy for diversity in ownership of timberlands. This diversity 
provides long-run protection against economic problems which could adversely 


influence the timber producing capability of one or more major ownership 


classes. Recently, increasing difficulty has been experienced in trying 


to meet national timber demands for hardwoods. Efforts so far have been 


somewhat less than successful in growing adequate supplies of high-quality 


hardwoods. Federal ownership of public lands can and should serve to illustrate 


the feasibility and opportunities for demonstrating the long-range economic 


potential that may be directed toward high-quality materials with its attendant 


‘benefits to local and national welfare. Patterns of ownership as they evolve 


must include recognition of this significant contribution. 


GRAZING 
Grazing use of the National Forest System is managed under the best 
known range conservation practices to provide a harvestable forage crop for 


domestic stock, wild game, and saddle and pack animals used in recreation 


pursuits. But range management is more than the production of forage -- it 


is the management of the land and water to reduce natural and man-induced 
erosion, and to restore the land to a healthy productive state. 


The foundation for wise use and management of National Forest System 


rangeland is on the soundest footing it has been for many years. Through 


research, demonstration, and outstanding cooperation, plus just plain long 


and diligent effort, the grazing situation is greatly improved. But even 


: 


: 


more important, the stage is now set for the additional gains that must be 


made in the years ahead. 
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WATER 

Maintaining water of highest quality, increasing its abundance, and 
regulating optimum stream flow are major considerations of this Department 
in managing the public lands. 

Watersheds are many. The importance of water to the Nation's well-being 
receives emphasis at the highest levels. As examples, we have such légistaewe 
activities as the Federal: Water Project Recreation Act, the Watér Resources 
Planning Act, and the Water Quality Act of 1965. All bear on the administration 
of National Forest lands, for the headwaters of many streams and rivers of 
the East are located within these Forests and over 50 percent of the water 


supply in the West originates on them. 


OUTDOOR RECREATION 

The National Forests have always been used for recreation of all kinds 
including hunting and fishing. Nordic skiing events took place on National 
Forests as early as the 1920's. They are often referred to now as America's 
Playgrounds and America's Happy Hunting Grounds. These are all good uses and 
should be encouraged. 

The Bureau of Outdoor Recreation reported that 43 percent of all 
recreation use of all Federal lands took place on the National Forests in 
1966, almost three times as much as on any other Federal lands. In addition 
to the great size -- and recreation use can take place on virtually every 
National Forest acre, including areas cut-over or used for other purposes -- 
the variety and quality of opportunities for recreation use are among the 


finest in the world. 
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People of all economic levels, and I think of Emiites and youngsters 
particularly, seek outdoor recreation wherever there are forests and particularly 
where there are forests and water. 

Sometimes National Forests and other public lands are not where the 
people are. While Departmental policy is to foster recreation opportunities 
where the people are -- and this means promotion of recreation on private 
lands in rural areas -- a major effort is being made to upgrade the National 
Forests' recreation potential. We have plans to triple the capacity of 
National Forest recreation facilities to keep pace with expanding use. 

USDA public lands do and should serve all people -- including families, 
the handicapped, the poor and underprivileged, and the elderly. While not 
so well organized to express its views, this group should have the same 
privileges as the affluent, be zaea and vigorous segment of society. This 
should be kept in mind especially now when pressures to restrict such usage 
are strong and articulate. 

To satisfy the variety in public tastes and take care of the people where 
they are, this Department seeks to encourage and provide a mix of recreational 
opportunities -- from a farm-based vacation, swimming in a Resource Conservation 
and Development lake, skiing in the National Forests, to the solitude of 
wilderness. To accomplish this, skillful planning is necessary to assure 
that all potentials are sought out and correlated. Public lands have 
become a part of these locally developed aspirations where Federal, State 
and local groups work together to achieve maximum success.. 

We must make Rural America attractive as well as prosperous. Public 
lands are deeply involved. Under multiple use considerations, correlation of 


expanding demands on public lands can be quite compatible. With reasonableness 
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in delineation of wilderness boundaries and paateaetion of special scenic 
attractions, recreation use is compatible with other uses. The wilderness 
provides a special kind of recreation and certain other uses... This.concept. 
was nurtured in the National Forests. 

The role of public lands is definite regarding wilderness. We: think: 
there should always be wilderness. Regulations to carry out. the Wilderness 
Act were approved by Secretary Freeman June 3, 1966, following 3,000 or. more 
solicited comments and suggestions. 

We are concerned, however, about derermining what specifies wilderness. 
Some are willing to include any forest land, whether wilderness. in character 
or not. Others want only the pure wilderness. The Act does specify that. 
wilderness must be Federal land; where earth and the community of life a 
untrammelled by man, it must be without improvements or human. habitation; it 
must generally appear to have been affected primarily by the forces of nature -- 


with the imprint of man's work substantially unnoticeable; and it must have 


outstanding opportunities for solitude or primitive and unconfined types of 
recreation. 


We must keep this definition in mind in determining what lands will be 


classified as wilderness. We cannot afford to unduly dilute the wilderness concept. | 
WILDLIFE 
National Forests have a well-earned reputation for excellent big-game 


hunting and continue to attract increasing numbers of hunters. As big-game 


hunting has increased, so has small-game hunting in National Forests. Even more 
people use these lands for fishing. In response to this kind. of. pressure the 
Forest Service must keep the streams, lakes, and wildlife habitats in condition 


for the continued production of healthy and abundant fish and game, populations. 
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Successful wildlife management requires planned action to control animal 
populations and to maintain desirable and productive habitat. In the National 
Forests and National Grasslands, the Forest Service and the respective State 
fish and game or conservation departments are partners in carrying out such 
wildlife management programs. This cooperation is essential because the State 
has the responsibility for authorizing and regulating hunting and fishing use 
and the Forest Service has responsibility for the habitat. Much of the habitat 
improvement is done under jointly financed projects. The mutual objective 
is to sustain optimum wildlife populations on productive habitat for public 


use and enjoyment. 


MINING 

It is the role of this Department to encourage the mining industry 
to find, develop and mine the minerals that support industry and the American 
people in peace and in war -- but not at any cost when there are other 
compatible ways of accomplishing mutual objectives. 

It should be as appropriate for miners to indicate intent on public 
lands as it is for the public land administrator to inform them of the limits 
and other use considerations that must be observed according to laws applicable 
to public Tends. once he is informed of the miners' plans. 

For the miner to ignore the facts that prospecting without advising 
of plans, recording of claims, doing meaningful assessment work, advising 
of abandoment, and in meeting minimum requirements for use and care of the 
land surface and its resources is impractical, costly, and not in the public 


interest. Such practices are not in keeping with the need for industry and 
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government to communicate and establisl ways to enhance mining of the 
precious minerals, oil, gas, phosphates and the like, as well as to reduce 
the damage to soil, scenery, and other life sustaining resources. 

Sand, gravel, aaa building stone are not in the category of the 
important minerals any more than other commodities in public demand, such 
as timber or grass or an abundance of clean water, or the attraction of the 
out-of-doors and open space. This Department would hope that the laws of 
this country will provide public land administrators with the Opportunity to 
support this industry by regulation and procedure which is also in keeping 


with other bona fide interests in public land use. 


RESEARCH AND DEMONSTRATION 

The Forest Service National Program of Forestry Research relies heavily 
on all ownerships in the furtherance of its programs, but long-term tests, 
analyses, and demonstrations use National Forests and other public lands. 
As needed, Forest Service employees handle timber sales and do timber stand 
improvement work according to research specifications. Public lands serve 
well aud importantly in this capacity. | 

A good example of successful demonstration areas is the National 
Grasslands. Restored to grass after failure as cropland, these lands are 
now managed by the local users. Intermingled with private land, use of 


public land is coordinated with their own. 


PUBLIC LAND POLICY FOR USDA LANDS 

An important characteristic of forest land is that it can be managed 
to produce many types of benefits and products -- it is a natural resource 
of many uses. This Department unequivocably endorses the principle and 


practice of multiple use on the National Forest System and has done so for 


decades. 


12 

It just makes sense to make as many uses of the land as possible 
without impairing the basic resources of soil and water or without 
overriding damage to another use. : 

It also makes sense that the National Forests, after 60 years of 
experience under the multiple use concept, be continued in this role as 
compared with single use of public or private lands. They are lands America 
can afford, but cannot afford to let slip away. They serve well so many 
different segments of the public and forest users. They will play an important 
part in revitalizing Rural America. | 

These multiple use lands are in the best condition they have ever been 
and they are getting better and more useful. They should not be used to 
barter for single purpose lands or for those not consistent with the purposes 
for which Mecionat Forests were established, else the catalytic and balancing 
influence of one of the most successful creative conservation movements in 
American history will have been sacrificed for expediency. 

Even so, in areas of predominantly Federal ownership of timberland 
conversion of some lands into private or industrial ownership has occurred 
where such transfer could demonstrably contribute to the industrial investment 
and economic welfare of rural communities. 

Expansion and economic development of towns and communities in and 
adjacent to the National Forests is an important consideration in Forest 
Service land exchanges. This was borne out in a recent check of land 
exchanges during the past 10 years. In this period, 155 land exchanges 
were completed in 17 States where a primary objective was to make 


land available for community expansion. These exchanges made 32,086 acres 
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of land (valued at over $15,000,000) available for the growth of 66 communities. 
Specific community needs for the land ranged from relocation of an entire 
town destroyed by floods in northern California, thinougt residential develop- 
ment, to construction of a shirt factory to revitalize the economy of a 
small town in Arkansas. Significant administrative and management benefits 
as well as cost savings (in the several millions) to the government have 
accrued, 

Federal ownership: and management of forest lands should be expanded 
in hardwood areas of the East, particularly in areas of serious and 
extensive poverty, to contribute a program of development and rehabilitation 
for such communities and improve the long-run hardwood timber supply situation. 

In the West, our main need ‘is for individual tracts’ required to 
accomplish the total program and objectives of the National Forest within 
which they occur. As you know, our lands in some western National Forests 
are well blocked up. In others we have extensive checkerboarded and other’ . 
mixed ownership patterns which complicate management. Many will be Pew 
through land exchange. But there will be need for some land purchases. 

Much land within National Forest boundaries must and will remain in 
private, State or other ownership. We do not contemplate complete acquisition 
of all inholdings. Neither do we advocate a massive program of new National 
Forests. 

In the East, notably the Appalachians, additional National Forest 
units are appropriate. As a public agency, we think something should be 
done to rehabilitate run-down and worn-out lands, reverse remote profit 
opportunities, and improve private investment incentives. However, if 


private industry will pick up the challenge we will support that move. 
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We believe our land acquisition ard exchange goals are reasonable, 
justified and in the national interest. 

As a matter of policy, we seek concurrence from county and local 
governments before initiating significant land acquisition. 

Congress through its annual appropriation of funds has complete 
control of the extent to which the arene eerie granted by this legislation 
are exercised by the Secretary of Agriculture. 

In short, activities under the Weeks Law are thoroughly scrutinized 
and circumscribed. The Secretary of Agriculture cannot go out at his 
discretion and create new National Forests or embark on land purchase 
programs. 

Our present agricultural production capacity and a realistic outlook 
for demands on that capacity to meet domestic and foret en requirements in 
the future are such that the Federal Government should discourege rather 
than encourage the development of public lands for agricultural use. Numerous 
Department studies support this conclusion. With rare exceptions the Federal 
Government cannot justify expansion of crop production capacity on public 
lands while seeking by voluntary or compulsory action to restrict the 
utilization of already developed agricultural lands to a less efficient 
operation than full use would permit. 

Numerous viable agricultural enterprises, particularly in the Inter- 
mountain and Plains States, are founded on the use of public lands to 
complement the private lands of a farmer or rancher. These privileges are 
well established. Certainly there are situations where better management 
of the public lands for both public and private use can be achieved but 
USDA would fail in its obligation to American agriculture if it advocated a 


disregard of the interest of private users of these lands. 
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I do not have the answer, so I only raise the question about a policy 
matter that bears on more than the public lands under USDA jurisdictien. It 
has to do with a suggestion made at eee would require agencies te 
hold hearings before roads are built, timber sales are made, and so on. 

From our standpoint there has to be some Sees teed limitation. The 
administrator must have some leeway to carry out the technical and prefessional 
minimum requirements, at least, plus the intent of Congress as it will apply 
on the ground in a given situation. If consideration for this subject develops 
in your studies, we would be glad to develop some specifics. 

Thank you for the opportunity to express our views on the major rele 


of public lands under USDA jurisdiction and to highlight related policy. 


considerations. 
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SUMMARY 


ROSCOE BELL 


There is no single "role" for the public lands, but various 
roles depending on the character, location, potential and 
patterns of the lands and attendant problems. However, an 
overriding objective should be the satisfaction of state land 
grants. 


Multiple use must be the guiding policy on retained lands. 
Single use reservations should be limited to critically 
needed purposes. Within this context, further generaliza- 
tions are not possible. Consequently, laws and policies must 
remain flexible to meet varying conditions now and in the 
future. 


Specific comments are offered on public land policy in Alaska 
and the western range area. 


Alaska, Public land policy should promote, rather than 
merely tolerate, land use for all purposes. There must be 
distinctive Alaskan programs because of unique conditions 
in that region, and there must be close coordination with 
Similar state and local programs. Classification of lands 
for their highest and best use is an essential first step. 
All lands, including single use withdrawals, should be open 
to mineral exploration to the fullest extent possible, with 
adequate protection for non-mineral values. Accelerated 
disposal of Federal lands to meet various needs is urgent. 
Over emphasis on immediate dollar returns should not neces- 
Sarily dictate disposal, nor should general allegations of 
intangible values alone be sufficient to justify retention. 
Security of tenure and investment to lessees and permittees 
is important in Alaska, as elsewhere. 


Semi-Arid Western Range Areas. Potentially valuable agri- 


cultural land should be made available for development if 
adequate water supplies are available. Mineral exploration 
should be encouraged under clearly stated conditions for 
later development embodying only the minimum requirements 
for protecting other values. 


133 


ROSCOE BELL - SUMMARY - 2 


Public lands should be made available to private developers 
for creation of new communities. Where public lands are a 
minority acreage in a tract of intermingled ownerships,. they 
should be disposed of. 


Local multiple use advisory boards should have greater author- 
ity and be used more. 


Economic return should not be the sole criteriom in the 
disposal of lands. Sale or leasing of land should be: by 
competitive bid to protect the land administrator and the 
general public, with a preference right to adjoining land- 
owners. Calculation of fair market value of leases should 
consider tenure restrictions in the lease., Lessees should 

be provided greater security of tenure and investment. State 
and local regulations should be accepted and supported by 
Federal administrators. 
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ROSCOE BELL 


Role of the Public Lands - There is no single "role" for the 
public lands. This statement is of necessity "roles" of 
public lands which must vary, depending upon character, lo- 
cation potentials, patterns and problems. 


One overriding role which must be recognized is that of 
satisfaction of Statehood grants. The obligations of the 
Federal government to the respective states in many states 
have not been fulfilled even though these obligations in many 
cases predated many of the present day programs of the land 
administering agencies. 


The obligation to the states must be fulfilled with enthu- 
siasm and a dedication which affords a priority to the states. 


Because of the difference in public lands it is desirable 
to consider separately the public land roles in different 
geographic areas as follows: 


Alaska 

The western range areas 

The eastern and urbanized far western areas 

The outer continental shelf areas and 
likewise be considered separately 


The roles wiil, furthermore, vary with differences, in owner— 
ship patterns and the relationships between Federal and non- 
Federal lands. 


The Nation's land resources are not unlimited - even in 
Alaska. The food, fiber, mineral and recreational require- 
ments of the Nation and thus the demands upon the public 
lands, are increasing rapidly and may be expected to in- 
crease. Policies therefore must be directed towards full 
use of the resources and the integration or coordination 

of uses in such a manner as to achieve full use - including 
joint or multiple uses to full extent this is possible. It 
seems clear that we can ill afford more large single use 
reservations unless careful analysis reveals that exclusive 
Single use is essential to achieve a critically needed end 
result. 
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If the above principles are accepted, it is apparent that 
generalizations are not possible with reference to: Re- 
tention vs disposal; mineral development vs closure to 
mineral exploration; irrigation vs none; exclusive recrea- 
tional and wildlife uses vs multiple use, etc. 


Treatment of these subjects must be specific to types of 
situations. Laws and regulations must provide sufficient 
latitude to meet varying situations. However, such admin- 
istrative latitude requires established procedures for 
policy and program review by tre public, if undue bureayu- 
cracy is to be avoided. 


My specific comments along the lines suggested are only 
being offered with reference to Alaska and the western 
range area, since I have not been able to attend hearings 
in all of the other areas. However, I shall have comments 
at the Washington meeting based on my professional experi- 
ence and knowledge. 


Alaska: In Alaska the public lands have a major role in 

all aspects of economic development and the vitality of 

the state. Immediately critical is the identification, 
classification for use and administration to promote rather 
than to tolerate use of the land for specific recreational, 
wildlife, commercial fisheries propagation, watershed, scenic, 
mineral, timber, agricultural, grazing, industrial, commer- 
cial, and residential uses, both under private and public 
management. 


Private development should be encouraged where feasible, both 
by direct Federal actions or by the state and local govern- 
ments on land selected under authority of the statehood act. 
and state laws. 


Close coordination of state, local, and Federal programs 
under similar rules and regulations are in the public 
interest. These must be distinctive Alaskan programs because 
of the present state of development, the misunderstood 
development problems and the overwhelming preponderance of 
public land ownership. 


BELL-3 


Classification of lands for their highest and best use 
with provisions for reclassification and giving prefer- 
ence to such uses in land disposal (or retention) is 
essential to sound development. 


To the full extent possible lands should be open to 
mineral prospecting under such pre-determined common sense 
limitations on development practices as are required to 
protect non-mineral values. 


Recreational and wildlife areas should be identified and 
should be limited in size to those areas actually and 
demonstrably required to serve effectively. Even these 
areas should be opened to permit feasible mineral explora- 
tion and development under pre-determined limitations re- 
quired to protect primary values. 


Obviously any policy of continued Federal control of all 
public lands in Alaska is intolerable. Accelerated dis- 
posals of lands required to meet specific known or anti- 
Cipated need is urgent. 


Retention of public timber lands, grazing lands, wildlife 
propagation, public recreation and watershed lands is essen- 
tial. Other lands should be available for orderly disposal 
to promptly accommodate private or public (state or local 
government) development. 


Immediate or directly foreseeable dollar returns should not 
dictate disposal or management of public lands. Neither 
should hypothetical "intangibles" be allowed to shield 
bureaucratic prejudices and thus dictate retention. "In- 
tangibles" should be applied under well developed guidelines 
and applications should be subject to review from time to 
time by recognized balanced advisory groups. 


Where the pollution hazard is critical specific lease terms 
or deed restrictions should be included as a part of the 
disposal to private parties. 


Policing by the Federal government is undesirable, and general 


Federal standards are virtually impossible to tailor to the 
needs of Alaska and still fit the rest of the United States. 
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Some requirements will inevitably be too strict, for example, 
silt pollution of a glacial silt laden water. Others will 
not be strict enough to meet requirements of Alaskan situ- 
ations. 


Federal land disposals in Alaska must provide firm bankable 
tenure and clean title to the land rights sold. Leases must 
be longer term than in the southern 48 because of the lo- 
gistics and costs of development. 


For the same reason any lease term providing for reclassi- 
fication to a higher and better use must include provisions 
for liberal advance notice to permit use adjustments and 
operational compensations by lessee. 


The semi-arid western range areas: The vacant public lands 
classified as potentially agricultural in character should 
be made available for orderly development either now or in 
the future to the full extent of known and provable water 
supplies, unless because of their location and character 
they are essential and critically needed for specific rec- 
reational or other highly intensive uses. 


The public lands should be recognized as potentially miner- 
alized and prospecting should be encouraged. The prospecting 
methods permitted should be specifically stated and the con- 
ditions under which development will be permitted should be 
stated in advance and should be the minimum required to pro- 
tect other values and the rights of other users of the pub- 
lic lands. Prohibition of prospecting and mineral develop- 
ment should be resorted to only where known values cannot 
feasibly be protected otherwise. Ingenuity should be exer- 
cised in permitting mineral development even in areas having 
significant recreational values. 


As an alternative to the all too common practice of divert- 
ing high class agricultural lands to urban uses, suitably 
located public lands should be made available for new com- 
munities by private developers. 
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Public lands which are in a minority acreagewise should 

be disposed of where they are intermingled with private 
ownerships, unless a specific tract is required for a known 
present or definitely foreseeable public need. 


Government administrators should be obligated to exercise 
judgments specifically rather on the basis of general 
philosophies. Responsible multiple use advisory boards 
should exercise authoritative surveillance over adminis- 
trative judgments on the local, state and national levels. 


Economic returns should not be the sole guide in the dis- 
posal of lands. These should receive consideration, how- 
ever, especially in the sense of broad economic returns as 
contrasted with cash returns. These should be considered 

in relation to broad non-economic values reduced to specific 
tangible terms understandable by an advisory board. 


Competitive sale of lease of land is the only apparent way 
to protect the land administrator and the general public. 
However, a preference right should be allowed to the adjoin- 
ing owners to match high bids. The appraised fair market 
value must accurately reflect the tenure given in leases - 
i.e. length of term lessors reclassification privileges, etc. 


Improvements made by tenants must be the property of the 
tenant and must be protected by compensation provisions and 
tenure sufficient to cover amortization. 


State and local regulations should be accepted and supported 
by Federal administrations. These local requirements should 
be followed as a minimum even though local Federal adminis-— 
Eracore ao notofully agree. ‘Bureaucrats can be wrong, as 
well as local officials: 
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lands and their resources based upon sound principles of 
conservation and guarantees of tenure which assure that 

the ultimate greatest benefit will be the common public 

interest. 


One of the greatest renewable resources of the system of 


Federal public lands are its fish and its wildlife. Tradi- 


tionally, these wildlife resources have been considered to 
be in the ownership of the states with the states having 
an unqualified right to manage them, to license their 
usage, and to provide for harvests of them, excepting 
migratory species of game and wildliffe occurring in 
National Parks. The states have exercised this responsi~ 
bility wisely and well, wtilizing proven principles of 
conservation. 


This quality of ownership and right to manage these resi- 
dent wildlife resources occurring on the system of public 
lands, should clearly be again defined and restated by the 
Congress in favor of the states. 


As primary common cwners of the system of public lands, the 


public is entitled to a "Preferred Dividend" from this 
ownership. This dividend should be a Congressionally 
guaranteed right to gain access to, and permanently have 
the right to use, for all Legitiniate purposes of outdoor 
recreation-~especially including fisning and hunting--the 
lands which the public owns. 


HERE TEE EEE Bt 
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WILLIAM E, BURBY 


SUMMARY 


The national interest can best be served by the release of 
public lands only to the extent necessary to meet current 
needs of the people. The public domain is a storehouse of 
mineral and other resources. The rationing process suggested 
will result in the conservation of natural resources to meet 
the needs of future generations. In the meantime the land 
can be used for such purposes as grazing and recreation. 


Where water is available, or can be made available, there 

is an immediate need for the development of arid and semi-arid 
vacant land that forms a part of the public domain. When water 
is made available the land should be released into private 
ownership for farming and residential purposes. Industrial 
use may also be indicated. However, mineral resources should 
be retained by the United States until required to meet 
current needs. The land released for urban development 

should be made subject to designated conditions or limitations 
to assure development according to a Master Plan prescribed 

by Congress. 
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WILLIAM E, BURBY 


Role of the Public Lands - It seems quite clear that the . 


contemplated "population explosion" requires serious planning 
along many. lines. -In particular, citizens of the future will 


require food and drink and a decent place in which to live. 

Additional land must be made available for agricultural pur- 
poses and urban development. Arid and semi-arid vacant 
public lands for which water can be obtained should be made 
available for these purposes, 


Making water available for use in such areas will be:an 
expensive and time-consuming project. However, part if not 
all of the expense involved will be reflected in augmented 
land values. Also, all governmental agencies, local, state 
and federal, will derive benefits by way of taxation. The: 
available land should not be released to private ownership 
until such time as water is available so that the increased 
value will be paid by the purchasers. Some areas will be 
set aside for urban development. This will require the 
preparation of a Master Plan to regulate the project. 


The proposed release of public lands for the production of 
agricultural crops, urban development or for any other 
purpose is not indicated if this would interfere with pre- 
sent or future use of the land for national defense. It 

is generally understood that extensive areas of undeveloped 
land may be required for research and development of matters 
pertaining to atomic energy, exploration of space, develop- 
ment of water resources, water transportation etc. Areas 
may be used for recreational purposes until required for 
purposes of national interest. The conveyance of public 
lands should be made subject to conditions or limitations 
that would assure its future use in conformity with the 
public interest as specified by Congress. 


Rights with respect to natural resources should be re- 
leased only as the need requires. It is certainly true 
that the “public domain represents a potential storehouse. 
of mineral resources." The "storehouse" concept is one 
of great importance. In the grant of surface rights to 
public lands mineral rights (known and unknown) should be 
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"excepted" or "reserved" as the case may be and the release ; 
of such mineral rights should keep pace with current needs. Ay 
Under some circumstances it might be desirable to supply 
the current need in whole or in part by acquisitions other | 
than from the public lands. 


The importance of developing public land for recreational 
purposes is generally recognized. However, such a use is 
not necessarily inconsistent with use of the land for 
mineral development, or other uses such as grazing. If 

a situation develops where multiple use is not possible then 
recreational use must be considered as secondary. Not only 
is this true because of the national interest, it is also 
true because public lands belong to all of the people of 

the United States and, of necessity, the recreational use 

is limited to the few because of geographical considerations. 


It is conceived that the use of public lands for the estab- 
lishment of "brand new communities" will be necessary in 

the very near future. Release of public land for this pur- 
pose should be made in compliance with a master plan as to 
matters of development (residential, commercial, trans= 
portation, utilities, etc.). The release of public lands 
for urban development should be subject to conditions and 
limitations as specified in the master plan. Congressional 
control should be retained to assure development according 
to the will of Congress. Complete control should not be 
released to local authority where development would be 
subject to changes in matters relating to zoning. Of course, 
local authority and zoning regulations should be controlling 
to the extent that the "master plan" is not involved. The 
"master plan" regulations should be restricted to matters of 
fundamental importance. Changes with respect to such funda-= 
mental matters should be authorized by Congress. 


Policy Considerations - The ownership of public lands should 
be retained in federal ownership if this is considered as 
reasonably necessary to fulfill the role of public lands as 
already discussed. However, according to the United States 
Constitution the federal government is one of limited powers. 
The powers are limited to those granted by the Constitution 

or those necessarily implied in order to carry out the express 
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powers. It is not reasonable to assume that the federal 
government has the power to carry out urban development or 
establish "brand new communities." It does not have the 
power to develop natural resources for general public use. 
However, it does have the power to grant public lands subject 
to conditions and limitations. By this means a general con- 
trol of development may be exercised. 


It is inconceivable that the federal government should dis- 
pose of all the public lands to either the states or private 
entities. Any disposition made must be in accord with 
national as distinguished from local interests. 


The national interest, as distinguished from economic return, 
must be the controlling factor in the disposition of public 
lands. 


The government should obtain the highest dollar return 
possible in either the disposal or management of its public 
lands. But this return must be compatible with the land use 
that best serves the public interest. 


Matters relating to pollution of air or water are of utmost 
importance. However, the disposition of public lands should 
not be made on a basis that would "preclude" such pollution. 
Such a standard would prohibit use of the land for some 
mining operations, generation of power, etc. The pollution 
regulations should be of general application. 


State and local regulations should not govern standards for 
use of public lands while in federal ownership. Such a 
rule would give local authorities the power to zone the 
federal activities out of business. The powers of the 
federal government are given priority by the United States 
Constitution. However, after the federal government re- 
linquishes its ownership of public lands the subsequent use 
of such land is subject to state and local regulations. 


SERS 
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SUMMARY 


ORLO_E. CHILDS 


1) Crops and minerals are the only two primary sources of 
wealth in our American economic life. Therefore, croplands, 
including timber lands, whether owned or leased, must be avail- 
able for development. Mineral lands, essentially free of 
geographic controls, must also be readily available. 


2) Use and development of lands and resources are and must 
be dependent on basic geographic controls, which have shaped the 
pattern of American development. . 


3) We should continue the tradition of land availability in 
return for development, but not all public lands must be trans- 
ferred to private Ownership to assure this end. Leasing, with 
eventual return to. the public domain, may provide an equitable 
incentive for development. 


4) Needs of the people for crop and mineral lands must be met 
through multiple use and multiple availability of public lands. 
Compatibility of uses is possible, even though demand for basic 
crops and minerals is controlled by economic forces, while demand 
for recreational use of land is not prescribed within the finite 
limits of ability to pay. 


ORLO E, CHILDS 


From the earliest days of colonization, the role of public land 
and its availability to private use and private ownership have 
been basic motivation for our national development. The broad 
extent of our country encompasses eight distinctly different 
climatic zones; and climatic controls have developed on various 
geologic areas, landscapes which lend themselves to an optimum 
way of life for the people in each area. The rugged terrain and 
glacial debris of New England, with its steady, powerful rivers 
and its severe winters, was no site for extensive agriculture 
beyond the needs of single family units. Manufacturing, fishing, 
hunting, and the shipping trade were all more fruitful human 
activities. The agricultural appeal of the rich southern lands, 
contrasted with rugged landscapes of the north, quickly developed 
the early colonial patterns of human activities. Throughout the 
history of the United States, new lands have beckoned to the 
people lof ta growing icountrys But with that attraction of new 
horizons there have always been new and different geographic 
controls which shaped the activities of those who accepted the 
challenge. Yet America remained a vast land that must have been 
developed and utilized to the optimum of its time if it was to 
be the home of a great nation. From the beginning, public lands 
have been given over to private ownership in return for develop- 
ment. This basic principle is a foundation feature of the free 
enterprise system characteristic of American culture, politics, 
and economics. 


immigration has added to the natural growth of America. As a 
country it has been populated from its continental margins: first. 
from the eastern coasts, then from the south, and then from its 
western coast. Internally, migration has continued westward, but 
the nature of the land use in each area of the country has con- 
tinued to have profound effects upon the distribution of people 
even with the complex freedom of movement that is so much a part 
of modern American culture. In the economic complexities of 
today's way of life, the continued growth of the "national product" 
and the wealth of this nation have not been emancipated from the 
land. There remain only two primary sources of new wealth in our 
American economic life: crops and minerals. The harvest of 
material crops, be it timber, cotton, and other fibers; the harvest 
of food crops: fish, livestock, grain and vegetables are all 
greatly dependant on geographic controls and land availability. 
Crop lands, whether leased or owned, must be available to insure 
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the continued vital supply of needed products. Mineral lands, 
essentially free of geographic controls, must also be readily 
available wherever deposits can be developed economically if 
mineral resource development is to keep pace with human demand. 
Fuels, metals, chemicals, and all the raw materials so basic to 
the advancing technological character of today's culture, must 
be found and developed at acceptable costs if our standard of 
living is to be maintained or hopefully improved. 


Vital questions emerge that must be faced now in the consider- 
ations of the Public Land Law Review Commission. As we look 

at the accumulated practices and laws controlling the use and 
availability of crop lands and mineral lands, recognizing the 
basic role of land in the economic and cultural history of our 
nation, have we reached a point in time when natural resource 
development is no longer basic to American life? The answer is 
obviously no. With. half of the American people today under the 
age of 25, tomorrow's growing demand for land-tied resources is 
a vigorous demand this nation has never seen before. The basic 
importance of land has not changed; we have seen only the degree 
of use by each individual change in the 200-year history of our 
country. In the face of need to provide new crop and mineral 
resources for a growing America, can we afford to lock up to- 
morrow's resources within large tracts of land to provide only 
recreation for those Americans who seek outdoor enjoyment? For 
the mental and cultural health of our people, can we afford not 
to provide opportunity for this recreation? These are the tugging 
questions we have heard debated from Opposing viewpoints across 
the nation. Should all federal land be given to the states for 
local administration? What would really be accomplished by 
trading governmental land lords? Should all public lands be 
given over to private Ownership and all resource values with it? 
Since we have come this far and experienced real progress, why 
seek changes? Is there any real need for consistency? Are all 
cases solved with equal justice? All of these are questions we 
have heard. The answer to none is simple. It is far easier to 
review questions we have heard than to derive equitable answers. 


However, as consideration is given to the detailed research of 
specific land problems now under study, there will emerge courses 
of future action which will fall into the American logic of the 
greatest good for the greatest number. This will occur only if 


, 
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there is a recognizable frame of reference of national need 
commonly accepted by members of the Public Land Law Review 
Commission. The judgment of action to be taken on forthcoming 
findings must continue the tradition of land availability in 
return for development. Not all public lands must be sold or 
patented to private individuals to assure this end. leasing 
for development, with eventual return to the public domain, 
may provide an equitable incentive for resource development. 
Yet present practice, wherein only some minerals are leasable 
and others may be "located" as a mineral claim, causes great 
difficulty especially when both are on the same land. 


Multiple use and multiple availability of public lands must 


continue to be the objective of present practice and of future 
laws and regulations. Crop lands and mineral lands must con- 
tinue to be available in response to growing national demard 

for these basic sources of new wealth. Satisfaction of this 
demand is controlled within tight economic limits of the ability 
of American people to pay for what is needed and wanted. Re-~ 
creational use of the land cannot be prescribed between such 
finite limits. Yet compatibility of use, both economic and 
recreational, is possible. 


Careful planning and judicious enactment of new laws, based 

on the forthcoming studies of present practices and laws, car 
insure future resource values. Crop lands, mineral lands, and 
recreation lands can all provide compatible use. This is true 
conservation. Let us not seek one use to the exclusion of all 
other Uses. As America continues to grow and prosper, we shall 
be even less able to afford such wasteful luxury. 


HEHEHE TE TAH EH 
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The greatest need in the administration of federal lands is 
establishment of uniform standards of land management among the 
various federal agencies. 


The administration and management of federal land should set an 
example of good land use and be compatible with surrounding non-~: 
rederal Jand needs and uses. 


Planning and development of federal lands should be carefully 
coordinated with the state wherein such lands are located or 
which may be affected thereby. Where unsatisfied federal land 
grants to states still exist, these grants of course, should be 
completed from available public domain lands. 

I believe the federal public lands should be administered for 
the highest and best use, and managed in the most efficient and 
productive manner possible, with the objective that the best 
interests of the collective public of the United States be 
served. 


The highest and best use should be determined in each instance 
by a study of the needs of the public for a particular tract or 
unit of land. This classification for highest and best use 
should not be permanently established; rather it should remain 
flexible to cope with future changing needs, For example, we 
should not permanently lock up natural resources in classifi 
cations of single or limited wse but rather we should keep in 
mind that future needs for these resources change with time and 
we should be able to make the best use of these resources when 
a new higher need arises. While a single dominant use might 
prevail on a certain area of land, adequate consideration of 
cther compatible needs and uses should be made and carried out 
un management of the area, 


Where federal public lands are in established and effective 
land management wnits, such wnits should remain intact under 
Federal Administration. I have in mind ovr National Forests, 
National Parks, and similar Federal Reserves. 


Where public lands are of a scattered nature and not a part of 
an effective Federal Management Unit it is my opinion that such 
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lands should be carefully examined to determine whether they 
could better be consolidated into adjoining non-federal units. 
Should this be the case, then these scattered public lands 
should be disposed of by sale, exchange or lease to the adjoin- 
ing land owners. 


TAREE AEH 


15] 


A,B, CURTI 


SUMMARY 


1) Public lands should exist to the extent they provide for 
justified public needs, not readily available from private 
ownership. 


2) Lands needed for urban, highway, industrial, and other high 
value uses and lands suitable for agriculture should be disposed 
of after classification, with provisions for control of environ- 
mental problems. 


3) Retained lands should be managed under the multiple use 
principle. 


4) Recreation lands should be classified and some should be 
developed as state, city, or county parks. National Parks should 
meet a high quality standard and should not be diluted with 
inferior areas. 


5) Access is needed, both for use and for protection of natural 
resources. 


6) A continuing land use commission should be created to make 
up-to-date recommendations on land use policy to Congress. 
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I think that public lands should exist to the extent they provide 
for justified public needs, not readily available from private 
ownership. In the furtherance of this role and policy, I would 
like to present the following for your consideration. 


Disposal - Isolated tracts without special public values should 
be sold. Intermingled ownerships should be exchanged to block 
up more manageable units. Land needed for municipal expansion, 
schools, urban open space, industrial development, and so forth, 
should be disposed of. When future water developments make arid 
and semi-arid land suitable for agriculture, and such use is 
needed and competitive, they should be sold. Land should be 
available for néw townsites, highways, airports, powerlines, 
reservoirs, and so forth. Some recreation sites should go for 
state, city, and county parks. 


Retention - The remaining public lands should be retained in 
public ownership and managed under principles of multiple use 

and sustained yield to provide a flow of goods and services in 
perpetuity such as timber, forage for livestock and wildlife, 
water, minerals, fish and wildlife, outdoor recreation, and other 
public values until such time as future needs and changing con- 
ditions justify a review. 


General Policy 


A. For disposal. Machinery for disposal should be provided by 
continuance of the Classification and Public Sale Act. Policy 
for disposal should be implemented under this Act with full co- 
operation with state and local interests. Selling price should 
differentiate between land for public purposes such’ as schools, 
parks, and so forth and land going into residential, commercial, 
and industrial use, which should bring the appraised value. 
When mineral development could threaten surrounding values 
through surface disturbance, drainage, and so forth, restoration 
and protection provisions should be required in the sale or 
lease. Many other problems of air and water pollution, pesti- 
cides, herbicides, and so forth arising from other subsequent 
land uses may be subject to regulations of federal, state, and 
local authorities. 
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B. For management of retained lands. The Multiple Use Act for 
management of the public lands should be made permanent. The 
various uses in a multiple use program should be integrated to 
provide optimum balanced use, and not be restricted to only those 
uses maximizing the dollar return. The public lands should be 
looked upon as a bank account in which the flow of goods and 
services represent the interest, and the land itself the princi- 
pal--a principal that can be drawn upon from time to time to 

meet future needs as changing conditions warrant. 


C. Recreation. The public lands contain a vast number of 
potential recreation sites, as well as historic, archeological, 
scientific, and natural areas. The extent of these is only 
beginning to be appreciated. There should be a program to 
identify and earmark all these sites and areas. They should be 
protected from vandalism, abuse, and other damage. Since the 
Land and Water Conservation Fund Act does not allow for recrea- 
tional development on public lands, Congress should appropriate 
adequate funds in the regular appropriation process. There 
should be a program for determining those sites which can be 
developed better as state, city, or county parks and those 
which should be retained and developed by the federal agency. 
For instance, in arid and semi-arid lands, many of the recrea- 
tion sites are located at springs and may be the only water 
available for miles around. In a multiple use program, manage- 
ment of the surrounding area might be seriously crippled if 
ownership of these spring sites were to be relinquished. 
Ordinarily, the recreation resource cannot be separated from 
the other resources in the overall management program, although 
for reasons of convenience, need, location, proximity to large 
population centers, problems of sanitation, maintenance, and 
supervision, there may be some sites that should be state, city, 
or county parks. There may be some areas such as historic sites 
that could be better protected and interpreted by a private 
organization such as a historical society, for example. 


Management - Public lands in many parts of our nation need the 
advantage of efficient management. Privately managed lands are 
managed competitively. Competition brings out the best in us, 
and our nation can't afford anything short of the best in the 
years ahead. Land management will affect the people of the 
next generation far more than it affects the people of the 
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1960's and 1970's. What is done today will determine our 
strength in the future. The competition for acres is upon us, 
but it is working the wrong way. Some people desire too much 
land for single use, and many people feel that land in federal 
ownership is ours to be that way forever, yet private acres are 
to be negotiable. 


The saying that the East wants more public lands for recreation 
and the West wants more private acres for development seems to 
be the problem. To me, the larger public acreages are not close 
enough to the population centers. 


Many areas of wilderness are off-limits to the average American. 
The American who has two weeks' vacation must choose some area 
for his outdoor recreation—fishing, hunting, and camping--that 
will match his financial ability. He cannot afford to hire a 
pack string for himself and his family and absorb the heavy 
expense to enjoy the vast off-limits wilderness areas. 


We have too many acres idle, not working. Some vast wilderness 
areas are fine, but they must be in the right place and a 
reasonable size. Management means access; access to many areas 
has lagged. We have clearly seen this in our trip to the North- 
west during Labor Day of 1967. While these lands are wonderful 
for their scenic beauty, forests, lakes .and streams, such areas 
will be deserts of snags and anything but beauty without proper 
Management.. Mother Nature's hand plays a great role in her 
creation of beauty, but also it provides the wind, fire, and 
disease to destroy it. Some of our wilderness areas will and 
are becoming public waste. 


Withdrawals ~- Criteria must be set up for establishment of parks 
and wilderness areas. Proof of need in a balanced outdoor 
recreation program must be established and excessive concentra- 
tion in one geographical area. should be avoided. Idaho has 
nearly four acres of wilderness area for each citizen of the 
state, and Wyoming has almost seven acres per citizen. This is 
in contrast to states such as New Hampshire with .008 acres per 
citizen and North Carolina with .0016 acres per citizen. 


There should be some criteria set up for the establishment of 
new national parks to insure that areas meet certain qualifications 
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and standards, in order to prevent the dilution of the national. 
parks with inferior areas often proposed as local promotion 
gimmicks and by pressure groups. The tendency to "grab" on the 
basis of "representative examples" instead of superlative quali- 
fications should be curbed. Since anything can be classed as a 
representative example, nothing is safe from these raids and 
promotions. 


In the establishment of national recreation areas, there should 
be prohibition against superimposing another management agency 
upon the existing agency when the latter is capable of doing a 
good job. 


Where lands taken for parks, wilderness areas, wildlife refuges, 
bombing ranges, reclamation withdrawals, and so forth result in 
a loss of revenue to the counties, compensation should be pro- 
vided for as part of the cost. 


The matter of state jurisdiction over resident species of wild- 
life on federally owned lands, not specifically ceded to the 
federal agency, should be clarified. 


Once all lands were public. Our nation has developed only 
because of our system of government through free enterprise. 
Naturally, much of the good land has gone into private ownership, 
and I am sure that all agree that our nation has become enviable 
in its position in the world through: the development that can 
come by the competitive spirit, work, and the desire to succeed. 


Our public lands that remain in federal custody today are a 
heritage which must be viewed as a resource in need of full 
development, for such lands now and in the future will draw the 
interest of more Americans to develop and create wealth and 
social advancement. The retention of all lands cannot be in 
the national interest. Our policy should be decided by an un- 
biased study made constructively to determine by best classifi- 
cation possible areas of potential development and areas of 
social benefit that should be retained. Our policy today will 
affect the well-being of the nation in the coming generations, 
and as our nation grows, far greater demands will be put upon 
the mineral, forest, and agricultural resources. Best use of 
the lands must prevail, and the determination of this commission 
may not hold thirty years hence. 
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Few of us realized years ago the advancement that was to take 
place by 1968. Greater mineral production, new minerals, water 
use and. development, forest land improvements, and the growth 
in fiber are examples. Even better scientific knowledge of 
forestry, mining, and agriculture will develop in the years 
ahead; and greater demands for acres--the non-expandable sur- 
face area-- will present great challenges. We cannot create 
land. We have a fixed surface area. The expansion for a better, 
growing nation will come through the wiser use and better con- 
servation of the land we already have and through greater 
production and new commodities. 


Obviously, analysis and adjustment will be necessary. Much of 
our preservation areas will come into focus as our people view 
new uses of the land. Wilderness areas will need to share parts 
of the untrammelled mountains with ski people, rock hounds, and 
scenic motorways. There is little to be said for putting areas 
into a preservation category, just to know that they are there. 
I do not wish to even imply that wilderness is wrong. I feel 
-that there is room for all when proper balances and adjustments 
are made. The answer, of course, lies in quality. 


To not develop is unthinkable. Perhaps we have moved too fast 
in some directions on retention. I would not propose any dis- 
memberment of parks and national forests so long as multiple use 
for all people is foremost in mind and practice. Multiple use 
must be mandatory. 


We Americans are wasteful. We are not doing the job that must be 
done oni many of our public lands. Thousands of acres of prime 
forest land await access, roads for management, planting, re- 
search on control of fire and the perils of the forest. 


Private forest lands make many contributions to our society, not 
readily seen or recognized by many people. Deer, elk, and other 
wildlife find good habitat on private acres as well as they do 
on public acres. Our wildlife cares not upon whose land they 
live. The non-reimbursible public benefits on private lands are 
more than many people understand. Water production, recreation, 
and many other public benefits exist on private acres, yet the 
private landowner pays the taxes and sustains the economic 
balance in the communities through jobs, trade, and commerce. 
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Special Interests - On the subject of land withdrawals, I would 
like to quote a part of a talk on elk mitigation by Mr. Don 
Flora to the Washington State Forestry Conference November 3, 
1967: 


"First, land cannot be created. If wildlife habitat is to be 
replaced, the land required must come from some other use. 
Second, the services of land, although sometimes free, cannot 
be upgraded or changed without cost--cost in terms of old 
benefits lost, cost in terms of men and money used in effecting 
the change. Third, land for land assumes a fixed relationship 
between land and its services. But undoubtedly there are ways 
to increase production of services of land on a diminished land 
base. Cost would be involved, as in operation of game farms to 
replace wildland production, or home-ranching to compensate for 
lost sheep range. But this cost is in terms of resources other 
than land. . Fourth, multiple use is a common forest fact of life. 
How, then, can we credit proposals to assign--or even condemn-- 
land for mitigating impacts on individual land uses? Ifa 
thousand acres, now flooded, formerly produced four kinds of 
benefits, it is clearly impracticable to appropriate 4,000 acres 
for mitigation. Consider the dismay of a timber company losing 


a large parcel to a public utility, and then an equal acreage » 


to some 'mitigating" use. That's losing ground: Fifth, some 
land is virtually unique because of its location. To continue 
the wildlife example, if a new 40-mile lake lies astride a 
migration route between summer and winter range, what shall we 
do for replacement? Last, there is a matter of habit. If we 
are to reach at will into the nearest public or private timber 
holding to compensate some other owner, how shall we maintain 
stability and responsibility in land management? 


"I would summarize all this by saying that a variety of 

economic tools are available for weighing the costs and benefits 
of forest land withdrawals. One device is the multiplier. It 

is simple but deceptive in concept and complicated in application. 
Another approach, called 'mitigation,' purports to avoid valua- 
tion problems by exchanging land for land. However, the miti- 
gation principle ignores the numerous impacts of assembling a 
batch of trading stock by forest land withdrawal!" 


It seens that each year there are more parks, monuments, 
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recreation areas, wildlife reservations, sea shores, wild rivers, 
defense installations, or what—have-you being carved from private 
ownership. Most of us here will support these public develop- 
ments because they are in the best interest of the country as a 
whole. But there must be a limit. We need to become more 
selective in our public land reserves for the future. Taking of 
private land needs review. Too many people have a right to take 
with little private ownership consideration. Use and justifi- 
cation of taking private acres needs considerable adjustment and 
much more sophisticated reasoning applied. 


The right of eminent domain is overused and often abused. Acre~ 
ages, use, values, and local interests should play a greater part 
before private land is acquired. 


Protection - I would be very remiss if I did not mention our 
creeping» complacency in fire control. Ali the fire retardants, 
smoke jumpers, and modern techniques will not keep valuable 
forest lands from burning when the conditions are right. Mother 
Nature plays a very important hand in fuel build-ups to compli~ 
cate our protection job. We must recognize her good and bad 
habits if we are to have greater use, greater production of 

tree crops, and other social and economic gains. 


I would like to mention also the Clark=-McNary Act. Currently, 
the money available to the states is about $13 million, yet the 
cost study shows the public obligation to be about $85 million 
annually. The Clark-McNary Act provides only about 10% of the 
pre-suppression costs on fire control, nothing for insect, 
disease, or fire suppression. Years frequently occur, as in 1967 
in the Northwest, when disaster comes. Fire suppression costs on 
state and private lands as well as those of Uncle Sam reached a 
total of well over $15 million and untold millions of dollars in 
loss in 1967. In my opinion, another section of the Clark~McNary 
Act might well be considered to provide disaster fire funds if 
such suppression costs exceed the normal pre=-suppression budget. 


Much of our forest land is producing only about 30% of the 
potential growth. This is because the reoccurring losses of 
fire added to the losses from disease and insects cause more 
trees to be lost than are ever harvested. Good management 
through access will help. So will consideration for a more 
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Fréalistic funding of pre-suppression and maintenance costs and 
an acceptable protection system. There should be consideration 
for methods of reducing losses from fire, insect, and disease in 
order to provide for more efficient use of our lands. 


Conclusion - A continuing land use commission should be created 
to continue to weigh these values and make recommendations on 
land use policy to Congress. Certainly, the changes will be as 
rapid’ in the upcoming years as they have been in past genera- 
tions, and only a permanent review commission will be able to 
keep our policies up to date with social, soot amin rested and 
economic advancement. 
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SUMMARY 


1) The public lands should be used as a storehouse of natural 
resources necessary for national defense. The United States 
cannot afford to rely on imported raw materials and foodstuffs. 


2) The public lands should play a part in raising the quality 
of living and opportunity for all citizens to obtain a high 
quality of living. The key to this is multiple use to meet 
recréational and economic needs of all people, and particular): 
those of the area in*which public lands are located. Develop- 
ment of natural resources is needed to reverse the migration 
Of people from rural to urban areas. 


3) Exchanges and sales of isolated public lands should be 
made to consolidate public lands in economically manageable 
units. 


4) Local multiple use administration boards, representing 
various interests, should be given authority and responsibility 
for public land administration. 


5) Fees for use of public land resources should reflect market 
values and should be at levels that will encourage growth and 
expansion of public land associated industries. Fees should 
not necessarily have any relation to cost of administration. 


6) Tenure for all users should be assured by law. 
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I believe that the future role of the public lands can be out- 
lined in two broad categories. 


1. To act as a storehouse or stockpile of strategic and 
essential supplies and raw materials absolutely necessary for the 
defense of our country in time of war or national emergency. A 
few of the products which might be supplied by our public lands 
during wartime or when other sources of supply are either cut off 
or exhausted would include this partial list. Grass to be used 
for the production of meat, beef and lamb as well as fiber in the 
form of wool. Minerals such as copper, lead, iron ore, silver, 
gold, uranium etc. Also oil and gas, timber and timber products, 
water and watersheds and so on. The United States cannot afford 
to become reliant upon imported raw materials and food stuffs. 
The submarine in world war two and what it did to our imported 
supplies such as rubber and other strategic materials amply 
demonstrates this point and the importance of the public lands 

as a source of the essential needs for our defense which they 

can supply. 


2. The second very important role that the public lands can 
perform would be to improve the quality of living in the United 
States. We are all concerned with the role which the public 
lands should play in the future of our country and how this 
should be related to our national purpose. To me a principle 
national objective should be to raise the quality of living and 
the opportunity of achieving same for all of our citizens and I 
think our public lands can play a vital part in achieving this 
end. The key should be sound productive multiple use, which can 
be designed to raise the quality of living in our country, to 
meet recreational and economic needs of our people while still 
conserving, and if possible, improving our valuable public land 
resources. The exodus of 17.4 million people from rural America 
to the cities in a recent 20 year period and the problems which 
this forced migration has caused for the urban centers is a 
graphic illustration of the cause and effect situation which has 
arisen from the relative deterioration of the quality of living 
in rural America. The time has come to make a concerted 
national effort at improving the quality of living in the 
countryside and rural communities so that our metropolitan 
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cousins may reduce the problems which the population explosion 
and urban migration of our rural people has caused, to manageable 
proportions. With our Shrinking productive land base it is 
imperative that we exercise wise use and management of all our 
resources, including the public lands. These resources should 
be used in such a way as to provide maximum economic and social 
benefits for all our people, and particularly for the citizens 

of the locality and area in which the lands are located, in 

order to raise the quality of living in those areas. This could 
stop, yes even reverse, the rush from the country to the cities 


and improve the welfare and quality of living for all our people 
nationwide. 


Now that we have considered the role which the public lands 
should have in our future, let us consider the matter of policy 
which may be worked into the implementation of our final 
objective. To achieve the desirable objectives already men- 
tioned for all our citizens a formula for the "Multiple Use" of 
these lands is an absolute necessity. Single use status, 
reservation or withdrawals from multiple use should be made 

very sparingly and only after careful consideration by Congress 
with a requirement that it first be demonstrated that multiple 
use type management would not serve the public interest the best. 


While all of our citizens nationally share equal ownership of the 
public lands and recognizing that the rights of use of all our 
citizens must be protected, nevertheless the policy for adminis- 
tration and use of the lands should be directed toward providing 
the maximum benefits from the lands to the localities in which 
they are located. The physical location of the lands is some- 
thing that cannot be altered. Their presence in an area will 
either contribute to the development of that area and the factors 
affecting the quality of living, or will hinder it depending on 
the policy governing the use of these lands. Local government 
agencies are charged with numerous responsibilities in public 
land areas such as providing roads, police protection, schools, 
etc. A maximum percentage of the revenues derived from the 

lands should come back to the localities in lieu of taxes. 
Essential industries such as livestock grazing, oil and gas, 
timber, mining, etc., should be provided with incentives to 

keep them strong, ready and able to make maximum defense or war- 
time contributions in the event of need and to further develop 
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the economic opportunities in the public land areas. Such 
development is needed to reverse the outbound migration of our 
people from the public land rural areas. 


Public lands in the future should be in manageable units. After 
classification land patterns should be consolidated into the 
best possible management blocks. Isolated and fragmented lands 
should be sold to present users on an economically feasible 
basis so as to bolster the local economy. Public lands should 
be made available for trades to further consolidate public land 
into more manageable units. 


Administration of the public lands in the future should have a 
local grass roots base with maximum responsibility and authority 
vested in local multiple use administration boards established 
for this purpose similar to the present Montana Cooperative 
State Grazing Districts. Such boards to include sportsmen, 
recreationists, industry users, county planners and other appro- 
priate interests. Such an arrangement could substantially cut 
the costs of administration on the public lands while providing 
maximum protection and benefits to all parties concerned. What 
is economic and feasible in one area may not necessarily be so in 
another. Guidelines stemming from federal and state statutes 
would provide adequate protection for the land and the general 
direction and protection for all multiple users while providing 
flexibility and authority to cope with problems and needs on a 
local basis. 


Fees for the use of the public lands should be set by formula 
written into law and should reflect market value for the resource 
or use being sold. Fees should be reasonable and placed at levels 
to encourage growth and economic expansion of public land associ-~ 
ated industries. Lastly, fee formula should incorporate an 
ability to pay factor so as to not depress industries dependent 

on public land use and should not necessarily have any relation- 
ship to cost of administration of the lands. All user groups 
should pay reasonable fees based on the above factors. 


Tenure for all users of the public lands should be assured by 
law. Essential industries such as livestock grazing absolutely 
need the strongest assurance of tenure in order that they may 
continue to provide the food and fiber and other essential 
products so vital to the health and strength of our expanding 
population, while still making conservative use of the resource. 
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Mr. Chairman, these thoughts have outlined very briefly the way 
in which I think the Public Land Law Review Commission can best 
accomplish the task which the Congress and the President have 
entrusted to it. My hope is that history will record this 


endeavor as one which faced the problems, both present and 


future, of our country with honesty, courage, and integrity, 
and that we insure that the wise use of our public lands will 


improve the quality of living and economic opportunity within 


the framework of our free enterprise system in our great 
United States. 


SETHE 
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SHERRY R. FISHER 


SUMMARY 
A. Role of the Public Lands 
ED tic Lands 


l. Need ‘to base useages of public domain on princi- 
ples of ecology. 

2. Develop methods of conserving and maintaining 
water resources of public land areas. Develop methods of 
transportation of water for use in other land areas, pDe- 
velop water shed and land conservation plans on public 
domain, which will reduce pollution problems occasioned 
by siltation. 

3. Make available wherever proper public lands for 
outdoor recreation which could include zone uses; the 
principle of multiple use to be maximized. 

4. Immediately provide plans for the recovery of the 
mineral and energy resources of the public domain including 
the values of the outer continental shelf and oil shale 
reserves. 

5. Provide equitable methods of revenue and income 
sharing obtained from public land utilization. 

6. It will be a basic premise that our present public 
land areas wherever feasible be continued in public ownership. 

7. Provide the possibility of new centers of living 
that our population increases may demand. 


B. Policy Considerations 


1. Federal land laws and regulations shall provide the 
vehicle for retention of as much public domain ‘land as possible, . 
2. Provide methods for more equitable and understandable 
methods of public land utilization between government and users, 
3. Privilege of access to all public lands will not be 
denied. Need for right-of-way by users such as the power in- 
dustry should be granted to maximize use of that right-of-way, 

Land use controls should be effected that will provide for 
additional fire protection and other programs to minimize 
damage to public land areas. 

4. Ownership of fish and game will belong to the states 
and they will retain jurisdiction of the resident wildlife. 

5. There shall be an equitable and fair return to our 
Federal Government in the useages of our public lands and this 
potential income where Proper will be shared with all of the 
states. 
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6. The government will provide revenue sharing to the 
local and state governments to alleviate financial burdens 
occasioned by use of the public domain area. 

7. Educational systems will be augmented to provide 
the public with a greater appreciation of the value of our 
natural resources. 

8. Proper water shed and efficient land practice pro- 
grams should be initiated to increase the value of public 
land areas. Research programs will be adopted leading to 
the conservation of water and elimination of pollution 
problems. 
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A. Role of the Public Lands 


l. Basic considerations. The review of the laws and 
regulations of our country as they pertain to our people's 
utilization of the public domain may result in ultimate 
recommendations involving monumental changes in the use 
patterns of our public lands. It would be desirable that 
these potential changes have as their basic premise the 
deeper and more underlying considerations on which the : 
useages of our public domain turn, that is, the principles 
of ecology which govern most of our lives. These principles 
which deal with the mutual relations between living organisms 
and their environment are, of course, well known. On their 
functioning depends the future of each of our lives. The 
energy that brings all living things life is supplied from 
many different sources, most of them frequently beyond our 
vision, practically always beyond the experience of our own 
areas of living and occasionally even beyond our reasoning 
and understanding. Though not always obvious, it neverthe- 
less is tremendously essential that man develop an under- 
standing between himself and his environment. More and more 
we are coming to realize that in even our modern civilization, 
we find these principles of ecology basic to our community of 
living. It is, therefore, hoped that we may build into our 
laws and regulations pertaining to the use of our public do- 
main, these principles of life-and living. As al corolbary, 
it will be important that we develop methods of communication 
and education that can bring all of these basic premises to 
the attention of everyone, particularly our younger people, 
and thus, hopefully, to create a rebirth of owr people's appre- 
ciation and understanding of our natural resources and their 
outdoor heritage. 


2. Water - its use, environment and potentials. <A vast 
acreage of the public domain is represented by many thousands 
of surface acres of water. These water areas exist in the form 
of our lakes, streams, rivers, man-made impoundments and reser-~ 
voirs, The importance and the necessity of maintaining these 

reat water resources is a paramount responsibility in the 
useage of our public domain. To achieve this result, it is 
imperative that a full-scale implementation of new and addi- 
ticnal research to solve the problems of water pollution, 
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resulting disease and ugliness, be achieved. Such a success- 
ful effort then can complement the hopefully soon to be 
strengthened Federal controls towards elimination of the 
polluting agents of our nation's waters, 


We are generally cognizant that the land base of our country 
is a fixed thing. We are not always so cognizant that the 
water supply of our world is also a fixed thing. only the 
quality and the quantity of water supplies at given periods 

or locations vary. It should, therefore, be a major respon- 
sibility of the Commission in the re-evaluation of the laws 
and regulations effecting our public domain that the manage- 
ment, conveyance, quality. and useage of our public land water 
availabilities be completely inventoried and studied for all 
possible useages. Our country may be facing, particularly in 
the Pacific Southwest, one of the greatest water crises in the 
history of our United States. This crisis cannot and should 
not remain unsolved. Therefore, it seems entirely possible 
that massive methods of transportation of water surpluses from 
One area Of our public domain to another will be a necessity. 
In the adjustment of these potential water transfers, we must 
be careful that there not be a destruction or deterioration of 
the public's right and needs in other uses of the waters of 
our public domain, particularly those for water oriented recre- 
atLvon. 


These tremendous needs of water availability and the transpor- 
tation of same pose monumental problems not only in logistics, 
but in deteriorating wildlife habitat, injury to scenic and 
other aesthetic areas of value. In addition, declining water 
tables of semi-arid and arid parts of our country may demand 

a need of irrigation for crop production to achieve utilization 
of the mineral rich desert soils which are capable of food and 
fibre production if supplied with adequate moisture. These 
potential assets must not be wasted. 


It should be a further obligation in our land uses that efficient 
soil and water conservation plans be required of those with use 
permits on public lands such as for grazing purposes. Conser- 
vation land plans, similar to those established for water shed 
control and other land conservation purposes, if employed, 

would have the objective and goals of better protecting our 


land surfaces, particularly from water erosion. 4 
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3. Proper Land Practices Including Reforéstation: To 
complement and assist in the reduction of problems of pol- 
lution in our streams, reservoirs and lakes occasioned by 
siltation, we should consider thé possibility of more ade- 
quate forestation and ground cover practices to be used on 
the water sheds of our public domain. It is well known that 
one of the prime responsibilities within the Department of 
Agriculture's program of land management is to encourage 
proper land treatment practices particularly within the 
water sheds of our country that will conserve that land, 
hold and conserve also the moisture and thus, reduce siltation 
in many of our water areas and thereby, effect a corollary 
reduction of pollution problems. These same practices and 
resulting objectives should be encouraged in our public land 
areas. 


We must appreciate that abnormal loss of moisture occasioned 
by below minimum plant cover of land areas can change those 
areas such as grazing lands to desert. A more adequate ground 
cover of our lower land areas and a more adequate forestation 
program in the highlands of our public domain can mean a much 
more efficient and permanent use potential of that land. 


On those lands of the public domain lending themselves to 
agricultural developments, we should demand a more proper i 
use of irrigation waters by those farming such areas. We have | 
a need to conserve our waters, particularly in areas requiring | 
irrigation. By such a water conservation, it is entirely 
probable and possible that in some additional areas of the | 
public domain we could encourage further agricultural crop | 
acreage. All of these potential programs should be incorporated | 
with the hoped-for overall improvement of our land use prac- : 
tices. We Mave a responsibility that proper fand.practices; be 
achieved in all water sheds, certainly those within the public 
domain. 


4. Conservation of our Public Lands as Related to our 
People's Outdoor Heritage. All areas of our public domain, 
whether they be utilized for grazing, food crops, trees, water, 
recreation, scenic or wilderness utilization, should be avail-- 
able wherever reasonably proper for our people's enjoyment in 
the realization of their outdoor heritage. It must be recaog- 
nized that not all lands can or should lend themselves to 


1% 


SHERRY R. FISHER - 4 


every type of outdoor recreation. Therefore, zones of par- 
ticular types of use for our public lands as it has to do 
with conservation, recreation and scenic enjoyment should be 
created wherever practical. These could include fishing, 
hiking, hunting, open space for scenic values and wildlife 
habitat, special educational uses, research reserves, camp- 
ing, multi-purpose trails, swimming, boating or just plain 
looking. Much of the private land areas of the United States 
are subject to zoning restrictions of one type or another as 
to their use, This has materially assisted in orderly and 
favorable land developments compatible with the land poten- 
tials of all types and the needs of people including conser- 
vation of natural areas and the need for scenic and aesthetic 
values. These same principles can be applied to the public 
lands to also insure the same kind of orderly and proper 
useages of the public domain. 


5. User Protection. It must also be recognized that our 
people's utilization of the public domain creates a daily in- 
creasing need for protection of users against each other. 

The land's present highest and best use may be usurped unless 
we are careful. In addition, there are many who would violate 
Other's opportunities and privileges for enjoyment. We must 
be careful of the privileges of all and eliminate to as great 
a degree as possible the imposition of unpleasant and unneeded 
practices by a portion of the users to the detriment of others. 
Precautionary measures could well include the exclusion in 
certain areas of animal pets, motor conveyances of one type 

or another, types of boats and boating, littering and other 
inequities that occur in the people's useage of land and 

water areas to the detriment not only possibly the area it- 
self, but to the rights and privileges of other users. 


6. Multiple Use. In the public's realization of their 
outdoor heritage, the principle of multiple use shall be 
carried forward to the end that this potential use can be 
maximized for the benefit of the general public. Part of the 
outdoor recreational potential should include portions of our 
public lands reserved as wilderness areas. These areas do and 
can have a mounting value. With the advent of continuing pop- 
ulation increases, if these areas are not reserved now, they 
will not exist in the future as wilderness areas for use in 
the sure demands which will continue to spiral upward. 
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7. Resource Recovery. Beneath the surface of our land 
and water areas lies a tremendous potential of various min- 
eral and energy resources. These include oil, gas, sulphur 
and many other mineral values contained in the vast public 
domain of the outer continental shelf, oil shale reserves in 
the several of our western states and many other public land 
areas of mineral and energy fuel resources. The present and 
future economic well-being of our country demands that these 
assets be made available. The importance of the capabilities 
of these assets in behalf of our national defense needs also 
dictates the realization of these potentials. [It is, there- 
fore, vital that we be sure the potentials of the public lands 
do their full share in meeting the economic and anticipated 
future national defense needs through those resources. 


Lt seems entirely possible that we can employ a variety of 
uses for our public domain including energy fuel and natural 
resource recoveries and yet have a compatibility to other 
multiple opportunities of utilization of that public domain. 
Specifically, in the useage of the outer continental shelf 
for mineral and energy fuel resource recovery, laws and regu- 
lations should be made a reality that would minimize damage 
to marine resources of the outer continental shelf, It is 
necessary that a sport fisheries be maintained not only for 
the recreation values but also for the economic values of 
that program. [It should, therefore, be a responsibility of 
our government to safeguard the aquatic resources of the outer 
continental shelf and to continue to maintain the ecological 
balance that prevails. 


From the economic standpoint in the great resource recoveries 
possible from our outer continental shelf, other water areas 
and public lands, we should provide an equitable program of 
financial return fair to our country and also the operator 
users. . 


8, Income Sharing. The employment of specific plans in 
the methods of utilizing the storehouse of values beneath our 
water and land areas and the obvious uses of the surface acre-- 
ages of the public domain, should include a reasonable method 
of revenue sharing to the local and state governments. We do, 
indeed, have an obligation to provide a fair and equitable 


method of revenue sharing and monetary payments in lieu of 
taxes to county and state governments. In the outer contin- 
ental shelf areas, values represented by the mineral and 
energy resources may have a tremendous economic value. This 
potential of a vast financial return should be made available 
not only to adjacent local areas of government, but to ad- 
jacent state and in some amount to all states. In so far as 
possible, it seems reasonable that the values of our public 
lands that have a resource which can be defined as national 
in scope, be translated into income values in behalf of all 
of the people. 


9. Maintenance and Supervision of Public Land Areas. It 
should be a basic concept of the public land laws and regula- 
tions that as much of our present public land areas as possible 
be continued in public ownership. As previously mentioned, 
our land base is a fixed thing. It is highly improbable that 
any considerable additional acreages of land and water may be 
made available to our Federal government that would complement 
our already existing public domain. Therefore, to a great 
extent, our present public land areas provide the total potential 
for our citizens' present and future use including the realiza- 
tion of their outdoor heritage. Therefore, to as great a 
degree as possible, federal lands and particularly those recre- 
ational potentials should be retained. 


In all of our public land areas it seems entirely possible that 
we develop laws and regulations that will permit a compatibil- 
ity of a variety of useages in our public domain. Though large 
areas of our public domain has and can continue to support 
cattle and sheep in their grazing needs, and though mineral 

and energy fuel resources should be further explored and uti- 
lized, there seems no reasonable reason for these to unduly 
compete with each other or with our people's outdoor recreation 
needs and opportunities. As public land areas reduce in one 
Capacity of use, they should be reserved and employed for other 
possible useages that would be compatible to the land. Only 
after exhausting all possibilities of public useages promi- 
nently including outdoor recreation of the land or water areas, 
should we consider a release of such public domain from Fed- 
eral ownership. 4 


ie wiNewaCenterscsofehevings "Continuing population in- 
creases and possible major changes in location patterns of 
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living for our people could and may demand the utilization of 
public domain lands for major newly created population cen- 
ters. Certain areas of present or potential minimum use of 
our public lands could be dedicated to these new centers of 
living. 


B. Policy Considerations 


1. The Retention of Present Federally Owned Land. The 
land and water areas presently in government ownership should 
continue in that ownership to as great a degree as reasonably 
practical. When the need for land transfers becomes obvious 
to eliminate small government holdings that could then better 
complement private areas, it would be hoped that those trans- 
fers would be effected so that heretofore private aneas «could 
be brought into public ownership. © 


2. Equitable Procedures Effecting Users of Public and 
Areas. The Federal government should adopt more streamlined 
procedures towards decisions that involve interpretation of 
the public land laws and regulations. Our people need and 
are entitled to equitable and if possible, immediate hearings 
in regard to the useages of the public domain. A simplifica- 
tion of the rules and a method of making these procedures and 
possible needed hearings more easily achieved is an urgent 


requirement. The creation of the problems urging these actions 
could to some degree be alleviated if there was better communi~ 


cation and planning among the Federal agencies and our private 
interests. There is a great need for an improved method of 

imparting rules and other actions pertaining to public lands, 
particularly as they are related to our users. Uniformity of 


regulations and a basis for their user's appeal from an unsatis- 


factory ruling should be provided. 


3. Access and Right-of-Way. Wn the utilization of “the 
public domain all users should be required to recognize and 


be responsible to other people's privileges and possible rights 


and their useage of that domain. 


tt sheuld be a requirement that access not be denied other 
users of public land areas such as recreationists or those who 
would like to enjoy the scenic qualities of that public area. 
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We should provide that there always be access to public 

lands even though this calls for easements over private prop- 
erties to reach those public lands. Privileges of access 
should not only be a fact in theory, but a fact in practice. 
Water areas that are sold or released by the Federal govern- 
ment in the future should have such transactions include 
easements or access to the water areas for the future. 


Right-of-Way needs prominently for the power industry should 
be granted in a manner that there be a realization for the 
most efficient use of that right-of-way. With the advent of 
the increasing needs for power and its transmission to the 
users of our country, and the thus tremendous potential in- 
crease in the need for transmission lines, it would be hoped 
that many of the power companies could join together ina 
community of effort as to transmission lines. They could 
thus, carry their power requirements with a resulting mini- 
mum number of transmission lines instead of a possible 

larger number that would have a capacity to carry only their 
own small amount of electricity. Such action could thus 
avert hundreds of bare strips and cuts across forest and: other 
beautiful land areas. As an example, the power industry has 
indicated that a line constructed for a voltage rating of 
345,000 volts can be built on almost the same right-of-way as 
a line constructed to carry 161,000 volts, but the larger 
voltage line can carry as much as five times or more in the 
amount of electricity as the smaller voltage line. Obviously, 
Our nation's requirements for electricity must be met, but 
other present and resulting possible useages of right-of-way 
must be equitably arranged satisfactorily in fairness to the 
total need, but recognizing the other values of the public 
domain that need to be conserved. 


4. Public Land Use Controls. We should have in our pub- 
lic land laws adequate control requirements that have to do 
with all use practices. This would include more stepped up 
fire protection measures with the possible need to recruit 
and train additional personnel for more adequate fire control 
to complement our present fire fighting program. Other con- 
trols to minimize damage by people, insects or animals to the 
quality of natural areas, beautiful wildlife habitat, wilder- 
ness resources, aquatic life and other assets of public land 
and water areas should be initiated. Aquatic resource pro- 
tection should be increased. 
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5. Ownership of Fish and Game. It should be definite 
that the ownership of fish and game belong with each of the 
States and the State should retain jurisdiction over that 
resident wildlife. 


6. Equitable and Fair Economic Return for Useage of 
Public Domain. The opportunity for an adequate and fair 
financial return to our Federal government through manage- 
ment practices of our lands should be in the most efficient 
and yet equitable arrangements possible. The fact that the 
land area being used is in public domain should not reduce 
the opportunity and in fact, the proper necessity of our 
government in receiving a fair economic return for that 
land and its useage. The returns in the case of public 
domain use opportunities, such as mineral and energy fuel 
recoveries from the outer continental shelf, should be shared 
with not only local and state governments adjoining the water 
area, but in addition, also be shared with all of the states 
on a formula that would permit the entire population of our 
country to share equitably in this potential income. These 
total income sharing opportunities should not be unlike in- 
comes that hopefully will be possible from the tremendous 
energy fuel potentials of our oil shale resources. There 
is no reason why all of our people cannot be a beneficiary 
of these assets that in reality belong to all of the people. 


7. Revenue Sharing in Lieu of Taxes. In the recommen- 
dations that may be made by the Commission tc Congress rel- 
ative to new revenue sharing plans, it would be hoped that 
they could provide a more equitable arrangement of sharing 
that revenue. These new procedures of revenue sharing should 
contain provisions requiring assistance to local and state 
governments to help repay and alleviate financial burdens 
placed on the local economy because of the particular use of 
the public domain area. This could include additional pay- 
ments fer fire and police protection and other services for 
the people. It could well be necessary to segregate a por- 
tron of the funds set aside for payment in lieu of taxes to 
provide a program of land improvement such as range improve-: 
ment for grazing purposes. These revenue sharing plans could 
well be associated with a larger effort in the establishment 
of proper land use practices that would thus better conserve 
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our soils and waters. Within the private forest lands there 
should be a program which would provide encouragement and 
remuneration for forest conservation practices, all of which 
would complement the public land uses. 


8. Education in the Public Land Roles. A system of 
educational programs cooperating with the public and private 
educational institutions and all facilities of conveying 
public oriented information should be established. our very 
existence in the future may to a great extent depend upon an 
educated, enlightened and enthusiastic public. Therefore, 
wise management of our natural resources will to a great ex- 
tent depend on how well our people understand the importance 
of these resources. We have a clear-cut responsibility of 
teaching and educating, particularly our young people as to 
the basic values of our resources, including our outdoor 
heritage. We need a responsibility developed within our 
people, made possible by an educational system that would 
teach the values of conservation to all. The resource uses 
and combination of uses including degree of intensity, can 
well be expected to become public issues. They will call for 
important decisions by our people. Many of these decisions 
may involve complex as well as controversial issues. MThere- 
fore, an informed public is necessary that these decisions 
be correct ones. Responsibility for this education and im- 
parting of knowledge of the values of our natural resources 
should rest with the Federal government. 


9. Proper Water Shed and Efficient Land Practice Programs. 
Within the Department of Agriculture or the appropriate federal 
agency, programs of action should be initiated that would be 
helpful in establishing an expansion of the water shed and 
other favorable land practice programs presently administered 
by the Department of Agriculture. These programs should be 
extended to the public domain. 


10. Research Programs. Under the jurisdiction of the 
appropriate federal agency, new research programs in behalf 
of conservation of water, quality of water, aquatic life and 
pollution should be effected. 


ll. Zoning for Public Domain Lands. Zoning laws and 
regulations should be considered, created and administered 
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by the appropriate federal agency to provide that the _ 
useages of the public domain be zoned in accordance with 
the appropriate land and water utilization potentials. 
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SUMMARY 


While the Public Land Law Review Commission must admittedly 
devote a major share of its attention td the examination of 
particular issues involving the public lands, a common thread 
running throughout all issues is the central question of how to 


maximize the public benefit as called for-in the enabling 
statute. 


Various scholls of thought are summarized, and a brief account 
1s given of the pluralist or group-action theories as they 
might relate to the work of the Commission. 


Five basic principles are enunciated and a stratification of 
key elements of each are suggested. 


In terms of the immeidate decisions that must be made, a series 
of questions are suggested by which individual issues may be 
put to the test of the public interest. These follow the 
precedent of the dichotomous key familiar to the scientist. 

The purpose of the "keying" process is to reduce each issue to 
a level where practical alternatives can then be formulated. 


While the keying itself will not disclose the solution to a 
problem or issue, it will guide the proponents towards the 
acceptable alternative. Through its reliance on the process 
of continual modification, it also has the singular political 
advantage of never rejecting a proposal outright! 


Finally, a procedural approach is suggested which is designed 
to relieve any future land law review commission of the 
enormous and virtually impossible task of reviewing the public 
lands in their entirety. By creating a series of citizen re- 
views at periodic intervals, current policies with respect to 
the public lands can be sorted out and a clear, procedural 
definition of the public interest can be attained for the 
future. 
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Maximum benefit to the general public - The debate over what. 


constitutes the public interest has involved political scien- 
tists, social scientists, natural \jscientists and legal scholars _ 
for decades. In general, participants seem to be divided into 
two schools of thought. 


The idealists claim that the concept is, indeed, real or it | 
could not have survived for so many years and been incorporated | 
so substantially into our framework of government. Without 
some ethical framework of a national well-being, they argue, 
day-to-day decisions can have no real meaning. 


The realists, on the other hand, claim that the concept lacks 
content and is, therefore, neither a meaningful standard nor a 
useful tool for arriving at policy decisions.» They assert that | 
the term is a dangerous oversimplification often amounting to 
little more than a blank check and a cover for special interests. 


Founding fathers - The extent of the controversy has led 
scholars to examine in some detail the prevailing philosophies 
at the time of the founding of our present government. 


The Federalist school, led by Madison and Hamilton, felt that 
man was so dominated by his emotions that he could not be 
expected to govern himself without an intricate system of 
checks and balances. 


Jefferson, on the other hand, professed basic confidence in the 
worth of human nature and felt that the majority decision was 
the best process for government to follow provided these 
decisions were arrived at by well-informed and educated people 
in an atmosphere of freedom. It is interesting that our present 
structure of government contains significant aspects of both 
points of view. 


The pluralists - One other subject of scholarly debate is also 
pertinent, and that is the philosophy of those who advocate 

decision-making by groups as the primary vehicle for determin- 
ing the public interest. They argue that man is fundamentally 
a social animal whose organizations provide effective, collec- 
tive representations of his individual interests. Since there 
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is no limit to the number of groups or the types of subjects 
permitted in a democratic society, excesses will generally be 
curbed either by moderation within the group itself, or by the 


appearance of a countervailing group. Equilibrium will, thus, 
be achieved over time. 


These advocates maintain that the public interest should merely 
be the end product of group struggle. Decisions achieved 
through compromise tend to have both merit and stability, they 
argue, and the dynamics of group action will readily correct 
policy as conditions change. Even deadlock has its positive 
aspects, because it means that the participants prefer the 
present arrangement to any available alternative. 


Others, of course, disagree quite violently. They claim that 

a powerful and entrenched special interest will be difficult 

to countervail except over time. They cite figures showing 

how few people actually participate in group decisions and note 
that a high proportion of those who do are drawn from upper 
income and education levels. They state that group action can 
only result in fragmented policy decisions without any coherent 
or cohesive attention to national issues. 


Application to public lands review - From this abbreviated 


description, it seems abundantly clear that decisions regard- 
ing the public lands must involve more than who gets what, 
where, when and how---but also cannot just be an intellectual 
exercise in the attainment of the good life! It seems 

equally obvious that while group actions will always play an 
important role in democratic policy decisions, some method 

Must also be found to insulate the decision makers from undue 
pressure by special interest groups if governmental policies are 
to truly reflect the public interest. 


Basic principles - Focusing more directly on the responsibilities 
of the Public Land Law Review Commission, a number of principles 
should be enunciated at the outset. 


1. The public lands are the property of all the people. This 


means that those individuals or interests directly associated 
with the public lands have no greater or lesser rights than 
any other segment of the public. 
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The basic purpose of the public lands is to serve people. 
While this statement may seem self-evident, there are many 


who regard resources as being an end in themselves. In the 
case of public land resources, the historical record seems 
to indicate a traditionally humanistic objective. If this 
is so, it then becomes a legitimate goal of man to manage 
his public lands in his own best interests. 


Service to people should be viewed in the broadest sense of 


values gained, not merely measurable benefits received. The 
distinction here is the recognition of attributes over and 


above those identifiable in strictly economic terms. An 
endangered species or a scenic vista, for example, may have 
great intrinsic value to people notwithstanding the few 
direct benefits they may produce. 


“The primary objective of public lands decisions should be 


to build an expanding set of human values. The purpose of 
this principle is to negate the usual argument that one set 


of values is more important than another. A legitimate, 
existing value, or a use creating such a value, should 

have precedence over any calculated to displace it. Further- 
more, the burdén of proof should rest with the newest pro- 
poser to show cause that all existing values will remain 
reasonably undiminished by his proposal. 


e public interest can be determined aa rb extent of an 
eae program or policy decision only at a given point in 
time. The public interest will A oaadeee tie change over time, 
and our use of public lands will and should reflect these 
changing times. Since there is, as yet, no efficient method 
of forecasting human events and needs, the decisions most 
clearly in the public interest will tend to be those which 
maximize options for the future. 


The public interest, in reality,” is never more than a sseries 
of individual public interests brought into equilibrium at 

a particular moment. Despite the fact, that the public 
interest cannot be defined in enduring physical terms, a 
generalized consensus is often present and identifiable at 
several broad levels. It would, therefore, seem practical 
to devise a series of procedural steps which, if followed 
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to their conclusion, would sift out the priorities of public 
concern in relation to the particular issue in question. 


Ina nutshell, the key elements seem to be people, values, 
time, priorities and procedures. Further elaboration of 
these points is given below. 


People - Human beings are diverse both as to distribution and 
attitudes, and all points of view must be respected in determin- 
ing the policies governing their public lands. Open meetings, 
public hearings, solicitation of written viewpoints, and the 
process of legislative debate are conventional devices whereby 

a measure of the public interest can be obtained. Some degree 
of stratification, however, would seem highly desirable in order 
to gauge the true character of a representation. 


For purposes of decision-making, "the public" might be separated 
into three broad categories: a local public, where the represen- 
tation is roughly equivalent to that of a state or less; a 
regional public involving two or more states but less than a 
majority; and a national public where the impact of the proposal 
is felt by at least a majority of the states. 


The term "state" is used in the braod rather than finite sense 
of population and land area as a category readily identifiable 
by those involved in the administrative and political processes. 
While it is always difficult to quantify a representation in 
terms of exact numbers of people or size of area served, it is 
usually possible to assign it with reasonable accuracy to one 
of the three broad categories above. 


Values - The use of public lands should be judged in relation 
to several sets of human values: 1) health, welfare and safety; 
2) economic well—being;and 3) environmental quality. Despite 
the relative position of these listings, no attempt is made to 
assign a higher priority to one or the other, since each is 
believed essential to the attainment of a true public interest. 


The maximization of three sets of values at one time is, of 
course, a mathematical impossibility. Therefore, a negative 
approach is suggested i.e. no decision should be allowed to 
stand which adversely affects any of these values toa 
Significant degree. : 
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The term "significant", of course, is a crucial one in these 
determinations. Conditions of degree and the particular parties. 
affected will inevitably lead to different interpretations. It 
is contended, however, that since the application of the | 
principle is a negative rather than a comparative one, the / 
decision makers should be able to make the determination readily 
in most instances. 


Time - Since time is the continuum within which the public 
interest must constantly be appraised, the point of departure i 
should always be the present. It should be assumed in a i 
democratic society that any decision of reasonable duration 
would already have been modified if it were not still in the 
public interest. Thus, a moratorium should be declared on 
issues already debated and decided until they fall within the i 
review procedures outlined below. 


Special attention should be given to those programs or policies — 
which point the way towards a more extensive use of the public 
lands---hence an increase in the number of options at hand for 
the future. Examples of such programs might be detailed 
inventories of public lands resources, or research efforts to 
uncover new techniques in utilization. 


Irrevocable or consumptive uses of a non-renewable public lands 
resource should be undertaken only under the most stringent of 
circumstances, such as a public emergency, a time of national 
mobilization, or a situation where the proposed use will clearly 
have no effect on other human values. 


Priorities —- How to sort out these elements and apply them 
practically to public lands problems remains the central theme 
of these diséussions - and the primary work of the Commission. 
The following priorities are suggested for any given issue. 


First priority should be given to the effect of the proposal on 
human values. Since the objective of public lands management 
is to increase the sum total of human values, not advance some 
at the expense of others, no decision should be permitted which 
adversely affects the health, welfare and safety, the economic 
well-being, or the environmental quality of any public to a 
Significant degree. Thus, even a proposal in the national 
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interest should be modified if the human values associated with 
a local public would be adversely affected. 


Second priority should be assigned to the extent of the public 
influenced by a proposal. Since the public lands belong to all 
of the people, a descending scale of individual publics should 


be recognized with the local public commanding the least priority. 


Thus, a negative effect on a regional or national public should 
outweigh even a positive benefit to a local public. Conversely, 
local objections to a proposal of national or regional signifi- 
cance should be disallowed unless local human values would be 
Significantly impaired. 


Assuming the proposal has passed the first two priority tests 
with flying colors, the final factor of time must be considered. 
Several distinct categories are suggested: the immediate (the 
present to ten years hence); the foreseeable (ten to fifty years 
hence); and the future (fifty or more years hence). 


Aside from convenient intervals from an administrative viewpoint, 
the groupings have been selected with practical factors in mind. 
For example, western reservoirs may have a life-span of fifty 
years or less due to problems of siltation---hence, would tend 
to fall into the foreseeable category. Sawtimber management, 

on the other hand, might require rotations of from fifty to one 
hundred years. 


Recalling the earlier admonition against accurately forecasting 
the future, a higher priority should be assigned those decisions 
which can be reviewed in the more immediate spans of time. 


Procedures - With the decision-making process secure in relation 
to given periods in time, the next step would be to establish 
procedures by which these decisions are systematically reviewed. 


Public land law review commissions should be constituted 
regularly by Congress at fifty year intervals to broadly review 
the administration of the public lands and determine the 
validity of future programs and policies. These should be, 
essentially, framework studies with the emphasis upon the extent 
Of values accruing to the national public. 
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Ad hoc citizen advisory commissions should be constituted by 
administrative action at ten year intervals to review all lower 
level decisions and examine the applicability of programs and 
policies to regional human values. The recommendations of | 
these commissions should be consistent with the national frame- 
work established previously. 


Lower level decisions should occur routinely by administrative 
action during each ten year period in response to proposals 

which would affect only a local public. All others should be 
held for higher level review. Opportunities for citizen 
participation would be afforded by periodic hearings and 

routine contacts by the administrator with the local public. 


Advantages of suggested procedures - Adherence to such procedures 
would benefit the Congress, the administrator and the public to 


a marked degree. By taking up policy matters in a collective 
and orderly fashion, the Congress would be able to offer con- 
stituents plausible and politically acceptable reasons for 
delaying action on their requests. It would be squarely up to 
Congress, however, to insure the systematic processes outlined 
above and to resist any unwarranted efforts to circumvent these 
procedures. 


! 


Public lands administrators would be assured of reasonable 
periods of time within which to carry out policies and programs. 
Establishment of review commissions at predetermined intervals 
would also permit advance collection of information pertinent 
to the subjects to be considered. 


The public, in turn, would benefit by knowing that public lands 
policies would be reviewed at regular intervals by competent 
authorities. The use and development of the public lands would 
be removed from the aspect of a special interest battleground to 
the infinite relief of most participants and the infinite 
benefit of these increasingly important resources! 


SETHE 


SUMMARY 


W. HOWARD GRAY 


1. Natural resources on public lands should be developed 
by private industry through sale, long-term lease, or lo- 
cation generally in line with existing law and practice. 


2. Laws and concepts developed on the basis of local rules 
and customs should be modified only as necessary to advance 
the welfare of the citizen and his community, both local 
and at large. 


3. Public lands should be sold when a purchaser can be 
found. Retained lands should be made available to as many 
users as possible and to as many uses as are compatible. 
Where one use dominates to the exclusion of other uses, the 
use most necessary for the maintenance of our economy and 
our defense should prevail. 
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The questions contained in the communication of November 14, 
1967, present the very questions which brought about the 
creation of the Public Land Law Review Commission. 


As to what "role the public lands will . . . have in the 
future," I can only suggest that the answer to this question 
depends upon the recommendations made by the Commission and 
legislative action upon such recommendations. I find it 
difficult te forecast. 


Before proceeding to give my answer to the questions, it is 
suggested that we first look to the public policy of Congress 
as expressed in Section I, Public Law 88-606 (T.43 USCA 1391). 
This section reads as follows: "It is hereby declared to be 
the policy of Congress that the public lands of the United 
States shall be (a) retained and managed, or (b) disposed of, 
all in a manner to provide the maximum benefit for the general 
public.” 


In this statutory provision we also find the guide to the 
“general considerations" called for,in the second question, 
viz., “to provide the maximum benefit for the general public." 


Benefits for the general public are such benefits as result 
from utilizing the products of public lands for the defense 
of our nation, to improve our standard of living and to © 
produce income for the support of our schools, cities, 
counties, states and nation. Natural resources are value- 
less unless they are taken from their storehouse and put to 
work for mankind. The native Indian controlled the lands 

of this nation. They were in possession of all our national 
wealth. They lacked, however, the skills to place the treasure 
borne of nature to work for them. The nation we have today 
results from placing the timber, the forage and the minerals 
to work for us, both in war and peace. 


May I suggest a reading of a paper entitled Minerals and World 
History, written by Dr. John D. Ridge, Professor of Economic 
Geology and Mineral Economics, Pennsylvania State University. 
The article appears in Vol. 36, No. 9, Mineral Industries, 
June, 1967. 


It is my firm belief that the most effective and successful 
way to place our natural resources to the highest and best 


use is through the agencies of private industry. 


Lands which possess natural resources should be disposed of 


to private industry. 18 
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The livestock operator should be allowed to purchase range 
rights or obtain long-term leases which afford him security ee 
of use or tenure for a specific period of time. ~ The miner 
should be able to explore, occupy and purchase mineral de- 
posits through location of mining claims. Minerals which 
historically have been acquired through leases should be 
made available under lease terms which are reasonable and 
workable. The government should not become a managing 
partner in mineral leasing operations. Timber tracts should 
be made availabie for purchase. Private industry should be 
encouraged to expand. 


This does not mean that areas which have some unique char- 
acter should not be held for parks or recreational areas. 


It seems worthy of recognition that many of our laws relating 
to disposal of the public domain and the substances therein 
contained can be traced back to the local rules and customs 
adopted by the citizens without the benefit of learned legis-~ 
lative talent. I am referring to the basic concept which 
developed the mining law, and the law of appropriation of 

water for beneficial use. These local rules and customs were 
based upon the practical objective of acquiring ownership. 

As the holder of these rights benefited, his community benefited, — 
and as his community benefited, his state benefited, and as ; 
his state benefited, so did his nation. The fundamental con- 
cepts which are the backbone of laws which have been of service 
for a considerable period of time should not be jettisoned, and 
should be changed and modified only as necessary to advance the 
welfare of the citizen and his community, both local and at 
large. 


Lands which cannot be disposed of and which are retained and 
managed should be put to as many uses as are compatible. When 
uses clash to the extent that one use dominates the land to the 
exclusion of other uses, that use which is the most necessary 

for the maintenance of our economy and our defense should prevail. 


Probably the mining of metals will present the most difficult 
problem. Ore bodies lie where nature dictated their formation. 
Tf they lie in an area which may also be used:for grazing, the 
law should provide methods for acquisition of the grazing land 
for mining purposes. Wherever ore bodies are found, they should 
be mineable. 
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Private ownership and private operation are beneficial to the 
general public. Tax monies support national, state and county 
governments and school districts. Communities are created 
around the mining sites. Work is furnished to employees who 
in turn pay taxes and contribute to the welfare of the 

nation, state, county and school districts. 


Policy Considerations - 


1. Public lands should be disposed of when a purchaser 
can be found. 


2. Public lands should be available for discovery of 
minerals, locatable or leasable. 


3. Public lands which cannot be sold or are not 
locatable or leasable for minerals should be retained and 
managed in such a manner as to make the lands available to 
as many users as can use such lands. 


4, Priorities of use should be established for all 
users using public land under the Multiple Use Doctrine. 


5. In providing managing machinery, local boards or 
bodies should be constituted and should have an effective 
voice in such management. 


6. Legislation relating to public lands should 


establish guide posts limiting the authority of agencies 
carrying on either disposal or management of public lands. 


SETAE EET EEE HH 


C. R. GUTERMUTH 


SUMMARY 


1. Public lands are encountering unprecedented demands for 
renewable and exhaustible resources, and non-consumptive 
recreational uses now, and the only certainty about the future 
is an increased need for everything -- fiber, food, minerals, 
water, and elbow room. Extreme care must be exercised to keep 
from squandering resources urgently needed for tomorrow. 


2. Public land acreage is being sought, particularly in the 
West, for community expansion and for new business and industry. 
In order to meet practical and ‘jjustified needs, there must be 
appropriate and adequate safeguards and guidelines. 


3. There are strong demands for closing the public domain, 
for cessation of homesteading and desert and agriculture 
entry, revision of the mining laws, greater protection for 
surface values, mineral leasing instead of mining patents, 
modernization of the Taylor Grazing Act, more uniform pro- 
cedures, regulations and fees, and for rounding -- out and 
improving the management of the public lands. 


4. Public lands and the natural resources they contain are 
of inestimable value. It has been held repeatedly that "dis- 
posal" means withdrawal and classification for specific use 
as much if not more than sale and transfer of ownership. 
Virtually all of the more valuable public assets should be 
classified for retention and utilization and management for 
the greatest good, for the largest number of people for the 
longest possible time. 


5. The Federal agencies have for the most part been fair and 
equitable and eminently successful in handling their custodial 
and management responsibilities. Each is charged with prime 
production or use goals, such as timber, parks, refuges, and 
military, that might be impaired significantly under any plan 
of general pooling of administration and possible subordination 
in a single agency. 


6. Economics alone, and local effects and immediate values, 
should not be the sole governing factors in determining the 
role and future use of public lands. They actually are owned 
by, and should be administered for, and be available to all 
the people. Millions of acres have an interdependency and 
mutual relationship that require coordinated use. 


7. Hundreds of millions of dollars’ are spent for travel, 
supplies, and services by hunters each year. What happens 
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to public lands that provide necessary habitat for big game and 


public access for hunting will have much to do with the future 
abundance of wildlife and other forms of outdoor recreation. 
The revenue Sharing and Fish and Wildlife studies are bound 

to reveal that a high percentage of the cost of outdoor 
recreation programs are funded by the sportsmen. 


8. The existing dispute between the federal agencies and the 


state fish and game departments over who has control of resident _ 
game on public lands should be settled without delay. Trespass 


and property ownership rights must be respected and observed, 


but when hunting and fishing are permitted, they should only be 
within the seasons, bag limits, and other regulations prescribed | 


by state law. 


9. The absolute test of the value of the Commission's work, 
the true measure of the conclusions and fecommendations that 
ultimately will come from its studies, will be the objectivity 
and the validity of what is suggested in terms of individual, 
community, and national benefits. Conservationists ask only 
that we in our lifetimes assure that the public-land resources 
pass without waste to our successors. Like those before us, 
we too are custodians for those who follow. 


FEHB 
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“Scientific developments have been taking care of the nation's 
needs for food and fiber on fewer acres year after year. The 
recent report of the President's Commission on Food and Fiber 
‘Makes that clear. The rapidly mounting human population 
ultimately may require that more arid and semi-arid vacant 
_public lands be made available for crop production where water 
1s economically available, but all such reclamation projects 
should be judged solely on a cost-benefit ratio. 


|Public lands comprise national forests and parks, grazing 
districts, wildlife refuges and game ranges, and the water- 
shed protection and water producing areas of the West. They 
will continue to be the storehouse of mineral resources and 

, the perpetual warehouses of such renewable resources as forage, 
timber, water, and recreation so long as they remain under 

| federal, multiple-use ownership. 


| Economics alone should not be the sole governing factor in 

| determining the role or future use of public lands. It is not 
|merely the local effects and immediate values that should pre- 
|vail as the single criterion. Millions of acres of public lands 
| ave an interdependency and mutual relationship. They actually 
are owned by, and should be administered for, and be available 
_to all of the people. Their administrative rationale is the 
public good, whether the lands are devoted mainly to scenic 
inspiration and recreational refreshment, national defense 

and security, or the production and extraction of resources. 
‘Directly and indirectly, their benefits and their values 

| should be gauged and should flow to all the people. 


I indicated in my initial statement to the Commission in March, 
1966, that few people are passive about public lands, whether 
they be mostly the uncommitted public lands administered by the 
Bureau of Land Management or the millions of acres of other 
public lands in the national forests, national parks, wildlife 
refuges, or defense establishments. Acquired public lands are 
granted little distinction from public domain lands in most 
cases. 


At the turn of the century large game animals such as elk, deer, 

and antelope were decimated in some parts of the West and exterminated 
in others. The existence of public lands, however, and the advent 

of modern wildlife management made their restocking successful. 

“oday these animals are abundant over most of their range. Programs 
nvolving the re-introduction of bighorn sheep and the stocking of 

wild turkeys in many localities were successful due mainly to 


193 


GUTERMUTH -4 _ 
the availability of public lands as primary habitat. 


Hunting is a significant outlet for recreation throughout the 
entire country. Hundreds of millions of dollars are spent for 
travel, supplies, and services by hunters each year. Con- 
tributions to local economies are great. What happens to the 
public lands that provide habitat for big game and public access 
for huntinc will have much to do with the future aoundance of 
wildlife and other forms of outdoor recreation. 


Therefore, I hope that the existing dispute between the federal 
agencies and the state fish and game departments over who has 
control of resident game on public lands can be settled without 
delay. 


Thinking people welcome the studies that are being conducted . 
by the Commission staff and outside contractors. There is 

some understandable apprehension, of course, over the objectivity, 
adequacy and pertinence of some studies, and the findings and 
recommendations that ultimately will be forthcoming. Without 
doubt, some groups and indawiduals are hopeful that the studies 
will support or can be induced to support preconceived notions 
regarding the purpose of the public lands. Others hope for 
recommendations for outright disposal or for greater and pre- 
ferential use of publicséktand resources that could lead to 
individual and corp@rate gain. Others are truly interested 

in the improved, long-term management of public lands and their 
resources so as to provide the broadest and most enduring 
benefits to individuals, to the communities in which they 
reside, and to the nation as a whole. 


None of these points of view are new. They existed before 
the Commission began its work; they will persist after its 
final report is filed. They reflect the history of man's 

experience with public lands in this country. 


The absolute test of the value of the Commission's work, the 
true measure of the conclusions and recommendations that 
ultimately will come from the Commission, will be the objectivity 
and the validity of what is suggested in terms of individual, 
community, and national benefits. The number of contemporary 
interests the Commission might satisfy is not, and will not 
be, a measure of the successful and imaginative conduct of its 
important assignment. The Commission is not dealing with a 
resource that is within the absolute power of anyone to 
diminish. Like those before us, we too are custodians for 
those who follow. Conservationists ask only that we in our 
lifetimes assure that the public-land resources pass without 
waste to our successors. 
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Securing urgently needed information upon which to base 
recommendations for the future use and administration of 

the nation's public lands is the timely and laudable goal 

of the Public Land Law Review Commission. It is fortunate 
that the Congress recognized the imperative need for inten- 
sive studies of the federal laws and of the operating policies, 
practices and procedures affecting public lands administered 
by federal agencies. 


The public lands are encountering unprecedented demands for 
both the renewable and exhaustible resources they contain, 

as well as for the non-consumptive recreational uses of an 
urban-directed society. Many communities, particularly in 

the West, are looking to the public lands for acreage on which 
to accommodate the spread of suburbia and to locate new 
business and industry. 


Today, more than ever before, public lands must satisfy an 
increasingly diverse and pyramiding demand for goods and 
services of all kinds. The only thing that can be said 

with certainty about the resources demands of those who 

follow us a century from now is that they will want and 

need more fiber, more food, more water, more elbow room, 

in short, more of everything. They will need more because 
there will be millions more people. They will need more be- 
cause an increasingly complex life will call for more resources 
to sustain-it ; 


We must make sure that we do not sacrifice this urgent need of 
tomorrow by squandering it today. That is the reason, I believe, 
why there are strong calls for a closing of the public domain, 
for cessation of the archaic homesteading, desert and agri- 
cultural entry, for revision of the century-old mining law, 

for reliance on mineral leasing procedures rather than on 

mining patents, and for modernization of the Taylor Grazing 

Act, and for rounding-out and vastly improving the level of 
professional management of public lands. 


Public lands are of inestimable value. The more we appraise 
and evaluate the nation's extensive and far-flung resources, 

the more incalculable becomes their worth. He can be thankful 
indeed for the 770 million acres remaining in public ownership 
with which to meet new and changing conditions and requirements. 
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Many of the future trends and needs are incapable of present-— 
day comprehension, and I believe that virtually all of the 
public assets should be retained and managed for the greatest y 
good, for the largest number of people over the longest possible 
time. Only as public lands can extensive and lasting multiple- 
use be provided to a high percentage of the citizenry. 


I have attended all of the public hearings of the Commission, 
except those in Alaska, and despite the individual criticism 
that was heard, it appears to me that the federal custodial | 
agencies have for the most part been quite fair and equitable 
and eminently successful in the handling of their management 
responsibilities. Alternatives to federal ownership and 
Management of the public domain should be appraised, but not | 
because of the interpretation a few user groups place on the ! 
words, “pending final disposal," in the preface of the Taylor 
Grazing Act. It has been held repeatedly over the years that 
"disposal" means withdrawal or classification for specific | 
use as much if not more than sale or transfer of ownership. | 
Yet some would distort that meaning to place personal gain 
over community and national interest. . 


Provision should be made for community expansion and other 
public uses where federal lands block proper growth of towns 
and cities, but there should be a positive showing of practical 
need, and an acceptance of appropriate guidelines. If it is 
true, as many say, that the Bureau of Land Management does not 
have adequate authority to retain ard manage permanently the 
public domain under its jurisdiction, then that legal short- 
coming should be remedied. Questions also have been raised 
about the permanency of the actions that have been taken by 

BLM under the authority of the Classification and Multiple 

Use Act of 1964. Conservationists firmly believe that all 

of the public domain should be classified promptly for its 
highest and best use in the broad national interest. The 
failure of Congress to insist that BLM receive adequate 
authority and appropriations to administer the vast resources 


for which it has responsibility borders on being a national 
disgrace. 


We should end the legal arguments and the substantive questions 
on withdrawal that have plagued administrators, conservationists 
and users for years. The bulk of the public domain lands 

should be withdrawn from all vublic entry in every instance 


where there is a legitimate federal use that requires their 
retention. 


CHARLES M, HAAR 


SUMMARY 


1) Policies for the public lands should be established under the 
principle of "public purpose before private use", with the under- 
standing that private Ownership and development can often serve 

a public purpose. 


2) Policies should be flexible to meet changing needs. Disposal 
of public lands is essentially a nonreversible process. Greater 
flexibility can be had under leases, permits, and other arrange- 
ments providing for use of résources but retention of the public 
lands. 


3) Outdoor recreation will become increasingly important on 
public lands. | 


4) Public lands should be used to meet community needs both for 
expansion of existing communities and for the development of 
wholly new communities, even in currently remote areas. 


5) Disposal or use of public lands for community purposes 
should be done only when consistent with local comprehensive 
plans. New authorities are needed to ensure coordination of 
Federal actions with local government planning. 


6) Authorities and institutional capabilities of Federal land 


Manayement agencies should be broadened to include the urban 
dimension. 
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The reserve of unappropriated public lands in the United States 
will in the future assume an important role in urban land use and 
development -- provided these lands are managed under laws and 
policies supportive of that role. 


ii 


We think the Public Land Law Review Commission and the Advisory 
Council should avoid the natural inclination to want to write 

immutable prescriptions for the public lands. Although manage- 
ment and disposal decisions are made much more complicated by 

policies permitting wide discretion, and the present users of 

these lands understandably seek more "tenure," policies which 

would "sell it all” or "retain it all" seem politically unreal- 
istic and without practical merit. It is important, however, for |i 
the Commission and Council to recognize that decisions for land 
title alienation are essentially non-reversible management 
decisions by Federal land holding agencies. Leases, permits, and / 
many other management arrangements--even if long term--can 
normally be modified or revoked to meet changing conditions and 
requirements. Land disposals, however, are largely irreversible | 
at reasonable cost. It is these actions which require the most | 
intelligent planning and policy context. | 


Present and future technological developments in transportation, 
communication, and resource utilization will in the decades 
ahead eliminate much of the seeming remoteness of the public 
domain. Even climate will be a less important determinant of 
land use developments. 


Under the influences of increasing urban pressures in the megalop= 
itan regions, the public lands can offer Opportunities for new | 
urban communities, perhaps very remote from present urbanized 
centers. The public lands will become an increasingly important 
outdoor recreation resource as existing designated recreation 
areas become increasingly crowded and where over-use requires 

more rigid limits on utilization of present areas. 


In many areas of the West, urban expansion must take place on 

public lands as communities grow; the public lands should continue 
to fill that role under more rigorous standards for urban land use 
planning and utilization. Land disposition policies and programs 
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should strongly support, and normally require, all disposals be 
in conformance with an area-wide comprehensive plan and program. 
Federal land use planning and programming should be integrated 

to the fullest extent possible with planning at the local govern- 
ment level. 


Public policies for the public lands should maintain considerable 
flexibility under a principle of "public purpose before private 
use," with full understanding that private ownership and develop- 
ment of public lands and resources can often fulfill a public 
purpose. 


New Communities - In the next forty years the United States will 
just about double its present urban population. Part of the 
growth will be absorbed by increases in vertical land use 
densities, part by the horizontal spread of existing metropolitan 
areas. With Government support, however, we will have opportunity 
to locate and build whole new urban centers that utilize the best 
that modern planning and technology have to offer. Private 
industry has already made important starts in the creation of 

New Towns. A much expanded role of Federal and local government 
participation is likely in the future. 


New Towns outside the existing metropolitan structure can (and 
probably must) absorb an increasing: share of our national growth. 
Such communities offer important advantages. They permit 
“ground up" planning and substantially less cost than the re- 
building of large-scale existing developments (although this, 
too, will be necessary to meet future urban needs.) They permit 
the careful selection of geographically strategic sites which 
May have substantial advantage over sites developed solely 
because they "next" at the urban fringe. They permit the 
efficient application of modern technological developments in 
transportation, communication, housing, design, and other 
environmental factors. 


Because New Towns require substantial land areas for effective 
planning and development (10,000 acres or more in a single unit), 
public lands can offer unique opportunities for site selection 
and land assembly. Through careful public and intergovernmental 
coordination, site identification and utilization can take 
maximum advantage of physical and other geographic factors for 
new community development. Public ownership of the base property 
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can insure against incompatible developments and mitigate eco- 
nomic pressures detrimental to development timing. Public 
investments in basic community services, such as water and 
sewerage, recreation and open space land, local streets and 


connectors, and public facilities, cannot only assure the eco- 
nomic viability of the private sector of the community but also 
give the much needed economic leverage for carrying out a plan. 


New Towns on public lands will require a substantially increased | 


role of the Federal Government in detailed land use decisions, 
although there is hope the States will be able and willing to 
take on a much stronger role, too. 


Closely related to the policies for New Towns on public lands 
are policies facilitating the extension of existing communities 
onto nearby or adjacent public lands. In several areas of the 
West, if present communities are to expand at all, they must 
expand onto public lands. Such dispositions for community 
expansion, however, should be carefully woven into the fabric 
of the planning process, and no such dispositions, whether 
large or small, should be made unless they are consistent with 
the local comprehensive plan. If no local plan exists, the 
preparation of one should be made prerequisite to any such dis- 
posal. In the dispositions of land for urban use, the full 
range of public and private land uses should be eligible, 
including land for open space and conservation within the 

urban community. Public lands near urban areas may represent 
an important way of preserving certain forms of low density land 
use in the metropolitan environment. 


Public Lands and Local Comprehensive Planning ~- More needs to be 
done and new authorities and policies are needed to ensure the 
coordination of Federal land management and disposal actions and 


programs with local governmental comprehensive planning. Because 
of the highly rural character of the public lands, there has been 


little involvement of local governments in Federal land use 


decisions. In recent years efforts have been made, we understand, 


to better coordinate the sales of small tracts for private resi- 
dential use with local zoning and building codes. In most cases, 
however, the local planning process is quite primitive and often 
there are not adequate. resources at the local level to plan for 
such developments. Expanded use of urban and rural planning 
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authorities and related grant-in-aid programs can greatly assist 
this process. 


Several states are now engaged in State-wide comprehensive plan- 
ning. As the number increases there will be expanded oppor- 
tunities to relate land use programs and policies relating to 
Federal lands with the planning process. 


Federal land management agencies should be provided the full 
range of land use tools where they do not now exist, including 
some form of "Zoning" comparable to local government land use 
zoning. Extension of existing authorities for land classifi- 
cations on a management unit basis seem minimal to meet these 
needs. 


Where lands are to be transferred out of Federal ownership for 
local public or private use, such dispositions should require 
the existence of a local rural or urban planning process and 
consistency of the specific disposal with the local plan. Such 
planning should take into account, and Federal disposal policies 
should require, planning for necessary public services to serve 
private acquisitions (such as small tracts), including waste 
disposal and management, water supply, and other public services. 
In addition, where such developments are large provision should 
be made for integration of the community into the local govern- 
mental structure. 


Public Land Administration - If the public lands of the United 
States are adequately to meet their most constructive future 
role, the authorities and institutional capabilities of the 
various management agencies need to be broadened and strength- 
ened to add the urban dimension. Management agencies whose 
traditional concerns have been limited to natural resource 
utilization must have both the authority and skills available, 
either themselves or in concert with others, to plan for and 
Carry out urban land development activities. Skills in urban 
planning, urban land use, architecture, and urban law should be 
routinely available to Federal land managers and decision makers. 


ESAT 
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1. The public lands should be disposed of to the citizens 
of the United States, except for those lands needed pri- 
marily for military purposes, national parks, or recre- | 
ational areas. Lands to be retained for these purposes 
should be designated after public hearings. All culti- | 
vable lands should be sold. 


2. Where lands are retained and mineral, grazing, or other 
rights leased operation should be the responsibility of the 
lessee and should be carried on under regulations that are 
not changeable at the sole discretion of the Federal gov- 
ernment. 


3. The Administrative Procedures Act should be made ap- 
plicable to official actions concerning the public lands. 
Administrative, judicial, and prosecuting functions of 
each department must be separated. Administration of all 
laws should be carried out expeditiously. 


4. Recreation on public lands should be subordinated to 
mineral development. 


5. The public lands should not be used to foster Federal 
efforts to resettle large segments of our population. 


Li .) HAIGHT 


In my opinion, the existing federal laws pertaining to 

the ownership, retention, use and disposition of the federal 
public domain should be strengthened and expanded to 
accommodate the growing needs of our people, but that no 
basic substantive changes are necessary. (Most of the 
problems that we have in the West today arising out of 

the administration of the public lands have to do with 
procedural questions. With this general thought in mind, 

I therefore would make the following suggestions. 


(1) The General Mining Law of 1872 should be con- 
tinued, permitting the location of mining claims upon the 
public domain by discovery, and the right of discovery 
should not be abolished. It can be restricted and a degree 
of uniformity injected into the different state statutes 
by the establishment of minimum federal standards. The 
requirement of annual assessment work is sound and should 
be continued in its present form, with the restriction, 
however, that in the event assessment work is not done for 
a period of years, than such claim or claims would auto- 
matically be cancelled. 


(a) The respective laws on prospecting permits 
are sound in theory, however, the administration of this 
law must be expedited to provide protection for the appli- 
cant at the moment the application is received in the 
proper Land Office. There should be no time lag of any 
Significance between the date of the receipt of the appli- 
cation and the rejection or acceptance of the application, which 


would provide an intervening, interested party to file upon a 
defective application. 


(b) The Minerals Leasing Act of 1920, as amended, 
should be further amended to provide, among other things, 
that once a lease has been issued by the proper governmental 
agency, then the terms and conditions of that lease, except 
possibly as to royalties, should not be subject to change 
by the periodic promulgation of new rules and regulations 
by the Secretary of the Interior, unless so agreed to by the 
lessee. Otherwise, a lessee can find his investment in 
a mineral leasehold subsequently jeopardized. The reservation 
by the Secretary of the Interior, express or implied, to 
change the terms and conditions of the lease, makes the 
development of such a mining property undesirable for in- 
vestment and tends to discourage the development of our 
natural resources. 
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(c) Once a lease has been issued, the method and 
manner by which a lessee operates the property should be his 
responsibility and not subject to the whims of successive 
"authorized agents" of the Secretary of the Interior. 


(a) The whole problem of mined land reclamation 
must recognize, first, that it is in the national interest 
not jeopardize the economic operation of a mining property 
merely to preserve the esthetic value of the area involved; 
and secondly, recognition must be given to regional or state 
needs. In other words, a different standard could be applied 
in the great arid areas of the West than should be applied 
in Appalachia. 


(2) Of great importance to the economics of the great 
western public land states is the use of federal public 
domain for grazing purposes for the livestock interests. 

The public domain has been used for this purpose since the 
beginning of the settlement of the West, and the sheep and 
cattle interests are still dependent on the right to use 

the public domain. The recent trend by the Departments of 
Interior and Agriculture to restrict and curtail the grazing 
privileges is not realistic and has only served to dis- 
courage the livestock interests and to bring about the 
obliteration of the small operator and the consolidation 

of these holdings into large corporate ranches. There is 

no basic justification for such a development. The livestock 
interests should be permitted to acquire a property right 

of greater dignity than a permit for grazing purposes on- 

the public domain. It should not be revocable at the will 
of the government, should run for a definite period of time, 
and should provide for the development of water and the con- 


struction of fences and roadways through the cooperation of 
the livestock man and the government. 


(3) There are millions of acres of arid land in the 
State of Idaho that someday must be brought under cultivation 
by the creation of irrigation projects. The agricultural 
economy of the West is based upon the construction of 
irrigation reservoirs and irrigation water. 


Act needs basic revisiion. The disposal of lands through the 


Desert. Land Entry Act should be expedited rather than curtailed. 


The Desert Land Entry 
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Specific recommendations on this problem were presented at 
the meeting in Pocatello, Idaho on September 5, 1967; and I 
would refer the Commission to the contents of that presen- 
tation for more detail on the problem. 


(4) Congress, by the enactment of the statute creating 
the Public Land Law Review Commission, declared the policies 
of the Congress to be that the public lands should be either 
retained and managed or disposed of, all in the manner to 
provide the maximum benefit for the general public. Congress 
did not say that the public lands would not be disposed of. 
Therefore, the recommendation of the Public Land Law Review 
Commission, in my opinion, should »rovide that all of the 
public lands should be disposed of to the citizens of the 
United States, except the lands deemed primarily needed for 
(1) military purposes, (2) national parks, or (3) recreational 
areas. There should be a specific injunction that all lands 
that can be placed into cultivation should be sold. Lands 
to be retained in federal ownership for military purposes, 
national parks or recreational areas should be so designated 
after public hearings on the subject. The greatest potential 
for population growth in our country today lies in the great 
public land states. Therefore, the private ownership of these 
lands is necessary for this growth. 


(5) I think we must recognize that no matter how 
many laws are enacted by Congress to control the retention, 
Management or disposal of the public lands, for all intents 
and purposes, all such laws are ineffective unless the 
administration procedures which control the management, 
retention, and disposal are well defined and easily under- 
stood. This is not the case with today's administrative 
procedures. 


The Administrative Procedures Act must be made applicabie 
to all of the official acts of the Secretary of Agriculture 
and the Secretary of the Interior pertaining to the public 
lands. Of more importance, there must be a separation and 
division of power between the administrative, judicial and 
prosecuting functions of each department; separate qualified 
hearing examiners must be established and they must be free 
to the greatest extent possible from the control of their 
respective Secretaries. An aggrieved citizen must have his 
problem examined after notice, before an impartial tribunal with 
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the proper rules of evidence applicable. Appeal should lie 
directly from a hearing examiner to the Secretary and from 
there to the United States District Court. Time limitations 
must be placed upon both the examiner and the Secretary's 
office so that an aggrieved person can obtain a decision 

in a reasonable time on his problem. Since basic property 
rights are usually involved in these public land cases, due 
process of law as established by the courts must be followed. 


(6) Recreational interests, such as fishing, hunting, 
camping, and sight-seeing, constitute a growing need in our 
country; but they are not paramount to the consumptive uses 
of the public domain. The need to extract metals from the 
earth is fundamental to our military complex; without them 
our military establishment would be practically powerless. 
A restriction or curtailment of the mineral industry is a 
blow at the military posture of the United States. Hunters, 
fishermen, and campers must recognize this simple fact. 


(7) We all agree that the federal public lands are 
held in trust by the United States for all of our citizens, 
but we must recognize the fact that the great federal domain 
of the western states constitutes the land remaining in 
public ownership only by reason of the hard work of over 100 
years of those people who settled the West. Possession of 
these areas was obtained by American citizens who occupied 
the area and reduced it to their possession and who developed 
it over the years. This right and privilege is:still available | 
to anyone in America who, of their own volition, desires to 
come West and take their chances with the rest of us. Any 
federal resettlement efforts to move large segments of our 
population into this federal domain would be unrealistic, 
impracticable, and would create political, social and 
economic problems of immeasurable magnitude. 


(8) The practice of the respective governmental 
agencies of giving constructive notice to interested parties 
of any new regulations or modifications in existing regu- 
lations or of new policies affecting the title to an interested 
party's interest in the public domain, by publishing such 
notice in the Federal Register must be modified to provide 
that wider circulation of such notice be given through the 
respective Land Offices. The Federal Register is not widely 
circulated in the public land areas. 
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SUMMARY 


ROBERT E, LEE HALL 


Our public lands must be dedicated to the improvement of our 
defense potentials; to provide maximum support for schools, 
cities, counties, states and the Nation; to be made generally 
available to attract population from overcrowded urban areas; 
to accelerated private management, use and disposition where 
appropriate; and to increased multiple uses as public lands 


where private or state controls are not in the public interest. 


A separate administrative agency, in the image of the Public 
Land Law Review Commission, should be created with full 
jurisdiction over public lands in order to eliminate the 
pervasive effect of the divided authority and responsibilities 
among the several Federal public land agencies. The need for 
greater policy coordination and more evenhanded adjudication 
of public land matters is pointed out, along with other 
advantages of such a permanent entity. 


A special Public Land Court, modeled after the United States 
Tax Court, should be created for the adjudication of public 
lands matters. 


Decentralization of the Bureau of Land Management has resulted 
in conflicting administrative practices and decisions in 
various regions which not only inhibit proper development and 
use of the public lands, but results in unnecessary delay and 
litigation. 
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Role of the Public Lands in the Future: Inherent in Public 
Land Law 88-606 (Sept. 19, 1964), creating the Public Land 
Law Review Commission, is public and Congressional recogni- 
tion of the increasingly impor::ant role which will be played 
by our public lands in the future. The extensive hearings 
held by the Commission across the country adduced overwhelm- 
ingly corroborative evidence of this public awareness of the 
matter. Witness after withess expressed concern for the 
shape and form of the role to be played by the public lands 
in the future, based upon unsatisfactory: experiences of the 
present. 


Based upon this crash course on public lands, the undersigned 
is convinced that it is vital to the future welfare of the 
Nation that great care and consideration be given to evalu- 
ating the future role of public lands and that the recommen- 
dations of this Commission be accorded great weight by the 
Congress in shaping this role. Many changes in the methodology 
of the management and disposition of public lands must occur 
in order to fall within the framework of the Act's declaration 
of policy so as to provide the maximum benefit for the general 
public «" 


This observer takes the view that our National self-sufficiency 
in a hostile world rests squarely upon the future role that 
will be played by public lands. The vast mineral resources on 
public lands are necessary and vital to insure a viable Nation 
in the years ahead. Manifestly the realization of the statu- 
tory "maximum benefit" for the general public contemplates the 
Management, use and disposition of public lands in the future 
so as to contribute most to this concept of National self- 
sufficiency. 


Our public lands must be dedicated to the improvement of our 
defense potentials; to provide maximum support for schools, 
cities, counties, states and the nation; to be made generally 
available to attract population from overcrowded urban areas; 
to accelerated private management, use and disposition where 
appropriate; and to increased multiple uses as public lands 
where private or state controls are not in the public interest. 
National recognition must be accorded to the enormous importance 
of public lands in order to insure public support for future 
measures designed to protect the Nation's vital stake in their 
proper development and use. 
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The undersigned believes that the future role of public lands 
will be a tie that binds the Nation together and will provide 
the base for its further internal expansion and growth. We 
have an opportunity available to few Nations. We have a cor- 
responding responsibility to provide properly for the Nation's 
future which is to such a large degree dependent upon this 
great natural resource--the public lands. 


II. Géneral Policy Considerations. It is my interpretation of the 


request for views on general policy considerationsthat Council 
members are expected to disassociate themselves from their 
representative capacities and to speak to the extent possible 
as members of the general public. This assumption will control 
my observations on "policy" particularly since the specific 
views of the coal industry have been expressed (1) through the 
position paper on coal filed with the Commission’ on March 17, 
1966, (2) by coal spokesmen in open hearings in Salt Lake 
City, Denver, and Jackson Hole, and (3) in the hearings here 
in Washington scheduled for Friday, January 12, 1968. There- 
fore, the views herein advanced are my own and are not nec- 
essarily those of my "Sponsor", the bituminous coal industry. 


The Declaration of Purpose in Section 2 of the public law 
creating the Commission states, among other things, that the 
administration of the public lands and laws"has been divided 
among several agencies of the Federal Government" and thus 
justifies a review of the laws to determine what extent re- 
views thereof are necessary. In view of the enormous future 
importance of the public lands to the Nation as indicated 
above, this observer takes the strong position that a separ-— 
ate administrative agency should be created with full juris- 
diction over public lands. This is deemed necessary in order 
to eliminate the pervasive effect of the divided authority and 
responsibilities inherent in the cross-jurisdictions among 

the several agencies of the Federal Government" and thus justi- 
fies a review of the laws to determine what extent reviews 
thereof are necessary. In view of the enormous future impor- 
tance of the public lands to the Nation as indicated above, 
this observer takes the strong position that a separate ad- 
ministrative agency should be created with full jurisdiction 
over public lands. This is deemed necessary in order to elim- 
inate the pervasive effect of the divided authority and re- 
sponsibilities inherent in the cross-—jurisdictions among the 
several agencies of the Federal Government. Considerations 

of false modesty should not prevent the Public Land Law Review 
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Commission from recommending in strong terms ‘the creation of 
a permanent "Public Land Commission" in the image of the ex- 
isting PLLRC. The Federal Power Commission, Federal Communi- 


cations Commission, Federal Trade Commission, and others, are 


readily available models and precedents for adoption. In terms | 


of the future, public lands are every bit as important (if 
not more so) than the "power" that is subject to Federal con- 
trols by the FPC, or "trade", the subject of FTC concern, and 
the other administrative agencies. Time has demonstrated 
their need in the public interest. 


The Public Land Law Review Commission, at the expiration of 
its extended term of existence, will have acquired the exper- 
tise and knowledge sufficient to make it the logical starting 
point for the establishment of a Public Land Commission as 
such. This Commission should, of course, be modeled after 
the Federal Power Commission with full-time paid Commissioners 
and all of the necessary staff to conduct investigations, 
hearings and otherwise implement the expressed public land 
policy of the Congress "to provide the maximum benefit for 
the general public" in the management and disposition of the 
public lands. 


The FPC is required to determine whether the "public conven- 
ience and necessity" requires certification of natural gas 
pipelines. This Commission should recommend to the Congress 
whether or not the present declaration of policy in Public 
Law 88-606 is, in fact, an adequate similar standard to guide 
a proposed permanent agency of the Commission type covering 
public lands. 


One of the most forceful reasons for eliminating the divided 
authority concept now in force is to coordinate policy and to 
provide a means for evenhanded adjudication of public land 
Matters in order to achieve the statutory "maximum benefit". 
Witness after witness, appearing before this Commission, testi- 
fied that there was a complete absence of such coordination 

and even-handed administration. It was apparent to this observ- 
er that the division of authority between agencies was one of 
the main causative factors producing this adverse result. More- 
over, it is questionable policy to divide authority over public 
lands among several agencies because the function thus becomes 
Only a part of multitudinous other vexing National problems 
that must absorb the time, brains and energies of the top de- 


partmental administrators. Further, when such important public 
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land responsibilities are included as step-children within 
the vast complex of the departmental agencies, the budget 
requirements for.their proper administration are subjected 
to cutbacks because they must bear relationship to the op- 
erating budgets for other needed agency functions. A separ- 
ate Commission will be able to stand or fall on the matter 
of adequate funding from Congress by making its own case 
without considering its relevance to other intradepartmental 
needs. The appropriations supporting the Commission should 
be adequate to maintain a continuing study of the field and 
the issuance of annual reports and legislative recommenda- 
tions to the Congress. 


The multitudinous and complex body of laws, rules and regula- 
tions affecting the public lands is so great that it not 
only justifies a permanent Commission, but points up the need 


for a special Public Land Court modeled after the United States 


Tax Court. It is essential that the appeals process and liti- 
gation involving public lands be accorded a proper and expert 
forum. A Public Land Court should be created and provide for 
judicial appointments therto of men especially qualified in 

public land law. Some testimony supporting this view has been 
received by the Public Land Law Review Commission during the 

course of its hearings. Some sentiment exists in Congress to 
establish such a Court as evidenced by proposed legislation to 
this effect. Elements within the Section of Natural Resources 
Law of the American Bar Association support such a move. How- 


ever, the principal justification for the establishment of such 


a special court lies in the extraordinarily complex nature of 
the myriad of laws affecting public lands. 


In 1948 the Bureau of Land Management underwent a reorganization 


which resulted in transferring public land records for lands 


west of the Mississippi River from Washington to various desig- 


nated regional offices. Testimony adduced at the hearings 
clearly indicates that this "decentralization" has resulted in 
conflicting judgments and decisions on identical facts in the 
various regions. This not only inhibits the proper development 
and: use of public lands but also results in many needless ap- 
peals and much litigation which could otherwise be avoided. 
The Commission should, therfore, give careful consideration to 
the possible cause and effect between "decentralization" and 
the dissatisfaction with present administrative policies mani- 
fested by the’ large number of disenchanted witnesses that ap- 


peared in the hearings. 
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This observer has not attempted to go into areas where angels 
fear to tread, that is, no effort is made to define or rec- 
ommend with respect to specific land use policies in any phase, | 
The very complexity mentioned above makes it beyond the com- | 
petence of this Advisory Council member to embark upon any 

such discourse. However, I do join with a number of my fellow 
Council members in urging a Commission recommendation of Na- 
tional policy which would encourage proper transfer of more 
public lands into private hands Or, where appropriate, to the 
states. It is recognized, however, that great areas of the 
United States must remain under the direct control of the Fed- 
eral Government. The problem really is one of evaluation of 
this matter now so that future generations will benefit the 
most from this determination. This Observer fees that all of 
these important decisions can best be made by the Congress fol- 
lowing the formal recommendations which will be submitted by 
the Public Land Law Review Commission. It is further felt 

that Congressional policy can best be carried out and imple- 
mented thereafter by a separate agency such as a Public Land 
Commission in conjunction with a highly qualified Public Land 
Court similar to the Tax Court of the United States. 


TETHER 
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SUMMARY 


Role that Public Lands Will and Should Have in the Future 
et ands Will and Should Have in the Future 


Role should be based upon serving some governmental function. 
Lands falling in the following categories best suited to play 
the roles indicated by these categories: lands necessary for 
defense and administrative purposes, national parks and national 
monuments; national forests; recreation and wilderness areas; 
game refuges; lands necessary for national aeronautics, space 
administration and atomic energy experimentation; reclamation, 
flood control and navigation. 


General Policy Considerations 


Lands falling in above categories should be retained and 
managed "in a manner to provide the maximum ber.efit for the 
general public". Multiple use should be permitted in all cases 
where it will not defeat the purpose for which lands are to be 
primarily used. 


Surplus Lands 


All lands not falling in above categories and which cannot be 
used for some governmental function should be declared surplus and 
made available for disposal with ultimate objective to channel 
the same into private ownership. 


Factors to be Considered in Disposal of Public Lands 


Give preference right to present users to purchase within reason- 
able time; as to lands not sold consider grants to states to 
balance equities among western public lands states with that of 
Alaska; in disposing of surplus lands minerals should go to 
purchaser or grantee except where lands are known to contain 
valuable deposits of oil, gas and other minerals. 


Other Factors 
State conservation laws and regulations should govern with respect 


to public lands located in state; federal lands should not be used 
to hinder, delay or interfere with private development. 
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Role of the Public Lands - Generally speaking, the role of all 
public lands should be to serve some governmental function. This — 
is based upon the broad premise that under our form of government © 
and. free enterprise system the United States should not own any | 
lands except those which are essential for governmental purposes, — 
It therefore follows that any lands which are not essential for | 
governmental purposes are surplus lands and that provision should | 
be made for the ultimate disposition of the same. As to what | 
lands are essential for governmental purposes, there may be a 
difference of opinion. The category in which public lands fall 
can probably best be determined by the historic use of public i 
lands since their acquisition, the reason for acquisition and i 
those uses which over the years have become most generally 
accepted as public uses or as serving some governmental: cunction. 
Based upon these factors, lands falling in one or more of the 
following categories should be considered as best suited to 
play the roles indicated by these categories: lands necessary 
for defense and administrative purposes; national parks and 
national monuments; national forests; recreation and wilder- 
ness areas; game refuges; lands necessary for national aero- 
nautics, space administration and atomic energy experimenta- 
tion; reclamation, flood control and navigation. 


Obviously, some of the above mentioned categories are not 
particularly economic uses but all are uses which have generally 
been accepted as reasonable and proper governmental functions. 


I. Defense and Administrative Purposes: At the present time 


there have been large withdrawals of public lands for military 
bases, bombing, gunnery, missile ranges and civilian govern- 
mental administrative purposes. These lands aggregate approxi- 
mately 29,750,000 acres. Withdrawals of public’ lands for such 
purposes at the present time are probably adequate for all 
conceivable defense and administrative purposes. If, as and 
when any of these lands are abandoned for the purposes for 
which withdrawn or are being used, unless they fall within 

One or more of the other categories, such lands should be 
restored to that portion of the public lands which is con- 
sidered to be surplus for disposal. 
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II. National Parks and National Monuments: Practically all 
areas of the public lands which are suitable for national 
parks or national monuments have already been withdrawn or 

set aside for such purposes, except possibly some areas in 

the State of Alaska. Lands in this category aggregate appro- 
ximately 22,500,000 acres. There will probably be very little 
needed in the future to enlarge or expand any of our national 
parks or national monuments. 


III. National Forests: The ownership of public lands by 

the Department of Agriculture which comprise our national 
forests constitutes one of the largest. areas of public lands 
dedicated to a single purpose. There are approximately 186 
million acres set aside for this purpose. Generally, the 
national forests should continue to be handled so as to con- 
serve timber as a natural resource and in order that selective 
cutting of timber may be permitted in accordance with good 
conservation practices by letting of contracts for such timber 
to private industry pursuant to public bids. These areas 

also supplement recreational areas. 


There are many thousands of acres of lands included in areas 
which have been designated as national forests which are not 
in fact forest lands. In some areas it has been estimated 
that in excess of 50% of the lands designated as national 
forests are not in fact forest lands. In many instances, 
these lands are necessary for watershed purposes; however, 
where such lands are not essentially forest lands and are 
not necessary for watershed purposes the same should be 
classified as surplus lands for disposal. 


Iv. Recreation and Wilderness Areas: The large areas which 
have already been set aside for recreation and wilderness 
areas are probably sufficient for all future national pur- 
poses and undoubtedly include most all of the virgin areas 
suitable for such purposes. If there is any need for addi-. 
tional recreation areas, they should probably be located 
near centers of population where they can be used by the 
greatest number of people rather than in isolated areas, 

as some of the recreation and wilderness areas which have 
already been set aside are so isolated and inaccessible 
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that they are only used by relatively few people. This, | 
of course, would mean that in some instances it would be | 
necessary to acquire additional lands for such purposes, 

which may be one of the few justifications for the acqui- 

sition of additional public lands. 


V. Game Refuges: Relatively large areas of the public 
lands have been withdrawn or set aside for game refuges 
being administered by the Fish and Wildlife Service. Some 
reasonable additions to existing preserves or creation of 
additional preserves or refuges may be necessary or ad- 
visable, but generally speaking the great body of the public 
lands which do not fall in one or more of the above categories 
should not be retained simply for the purpose of propagation 
of fish and wildlife without regard to the economic develop- 
ment of the lands within the state where they are located. 
Possible consideration should be given in the disposal of 
surplus lands to include appropriate provisions to guarantee 
hunting and fishing privileges to the public upon lands 
which are disposed of. 


VI. Lands Necessary for National Aeronautics, Space and 
Atomic Energy Experimentation: Apprcximately 2,175,000 


acres of the public lands have already been withdrawn or 
set aside for the Atomic Energy Commission and for National 
Aeronautics and Space Administration purposes. These are 
probably adequate for the foreseeable future and only such 
additional lands as may be necessary should be set aside or 
acquired for such purpose. If, as and when any of these 
lands are abandoned for the purpose for which withdrawn or 
set aside, unless they fall in one or more of the other 
categories hereinabove mentioned they should be classified 
as surplus lands and provision made for the disposal of the 
same. 


VII. Reclamation, Flood Control and Navigation: It has 
been demonstrated in the past that flood control and navi- 
gation are proper governmental functions and it is appro- 
priate to devote such public lands as may be necessary or 
required for such purposes. Likewise, government reclama- 
tion projects afford a means of promoting the economic use 
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O£ public lands for agricultural purposes and such of the 
public lands as may be necessary in connection with such 
projects should be devoted to this purpose. Where water 
is made available for the irrigation of arid lands through 
reclamation projects, they should be made available for 
private acquisition. 


Policy Considerations - 


I. Multiple Use: Wherever possible, lands falling in any 
of the above listed categories should be open to multiple 
use where such use is not inconsistent with or does not 
‘interfere with the purpose for which such lands are being 
held. This particularly relates to the exploration and 
development of such lands for oil, gas and other minerals. 
These lands, under appropriate laws and regulations, should 
be open to prospecting and development under the mining laws 
and the Mineral Leasing Act, except as to such areas where 
such prospecting or development would defeat the purpose for 
which such lands are to be primarily used. 


II. Lands To be Retained and Managed: All of the public 


lands which fall in one or more of the above listed cate- 
gories should be retained and managed "in a manner to pro- 
vide the maximum benefit fcr the general public". 


III. Surplus Lands: All of the lands which do not fall 


in one or more of the categories listed under the first topic 


and which cannot be used for some specific governmental 
purpose or function should be declared to be surplus lands 
and made available for disposal with the ultimate objective 
to channel the same into private ownership wherever possible. 


Tt is realized that some of the public lands, particularly 
in the extreme desert areas of some of the western public 
lands states and in the Arctic areas of Alaska, cannot be 
readily disposed of; however, this does not necessarily 
mean that this will always be the case as to all of these 
lands, as undoubtedly sometime in the future it will be 
possible to provide water for large areas of desert waste- 
lands. 
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Lands which have prospective value as agricultural lands 
should be offered for sale upon reasonable terms and con- 
ditions, as well as all lands which are essentially val- 
uable for grazing or livestock purposes. The present users 
of these lands should be given a preference right to pur- 
chase the same over a reasonable period of time at a real- 
istic appraised value based upon the income producing | 
qualities or animal carrying capacity of the land, with the . 
terms of credit extended over a period of 30 years or more 
with a relatively small rate on interest, so as to encourage : 
purchase of the lands. Wherever the present users of lands | 
in this category do not elect to exercise such preference 

right to purchase as may be given to them or where surplus 

lands are not being leased or used, consideration should be 

given to granting all or a portion of said lands to the 

states in which they are situated for the purpose of balancing 

the equities among the states in line with the suggestion 
hereinafter set forth. Any such lands which are not granted 

to the states should be offered for sale to the states upon 
reasonable terms and conditions to be handled and adminis- 

tered pursuant to the laws of the respective states. All 

lands granted or.sold to the states should be upgen the wcon= 

dition that users of the lands will be given a continuing 

right for a reasonable period of time to lease or purchase 

said lands so that there will be a continuity of tenure as 

far as the present users are concerned and upon the further 
condition that all such lands will always be made available 

for private ownership in accordance with the laws of the 
respective states. 


The lands which would come under the classification of 
surplus lands, as stated at the outset, are lands which the 
government owns which cannot serve any real or useful govern- 
mental function. The greater portion of these lands are 
undesirable, marginal lands which were not taken up or 
patented under the homestead acts. Large areas of this 

class of land are now administered under the Taylor Grazing 
Act.= If these lands are not disposed of or channeled into 


io. The, Taylor Grazing Act specrisacally provides that. itis 
the purpose of the act to Lagiadiahe the highest 1 use of the public 
lands pending its final disposal.' 
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private ownership, the government must continue to manage 
the same in a proprietory Capacity which, in effect, creates 
a landlord and tenant relationship under which the govern- 
ment dictates the terms and conditions for the economic use 
of the lands which is, in effect, the government engaging 
in business competitive with private enterprise. This can- 
not be justified and should not be permitted any more than 
government ownership or control over any other private 
business. Many of the states, particularly the western 
public lands states, already have state departments for the 
administration of large areas of state lands, most of which 
are administered quite efficiently. It is quite unlikely, 
because of the character of the lands involved, that such 
lands could ever be administered by the United States so 
that the income realized from such lands would ever exceed 
the cost of administration. Because of this situation the 
continued management of such lands will constitute an un- 
necessary tax burden and certainly does not "provide the 
maximum benefit for the general public". It would seem 
most logical that such lands, where they cannot otherwise 
be disposed of, should go to the states where they are 
situated where they may be administered with other state 
lands, perhaps with very little, if any, additional cost 

to the state. Otherwise it will be necessary to continue 
to support by taxation both the state organizations and 
federal organizations for the administration of lands of 
like character within the respective states, resulting in 
duplication of expense and effort. 


Other Factors to be Considered in Disposing of Surplus Public 


Lands 


Upon admission to statehood of the eleven western public 
land states, each state was granted from approximately 4 to 
17 1/2% of the federal lands within the state being created 
for the support of common schools and other state institu- 
tions. The enabling acts making the grants to the res- 
pective states only granted non-mineral land and it was 
only due to the fact that lands which were classified as 
non-mineral at the time title passed to the states later 
proved to contain valuable deposits of oil, gas and other 
minerals that the states received any of the minerals. In 
some of the states, grants were made upon the condition 
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that proceeds from the sale of lands granted be placed in 
permanent fund's and invested for the use and benefit of 

the public schools or other state institutions for which 

the grants were made. At the present time, approximately 
54% of the entire land area of the eleven western public 
land states is owned and administered by the federal Sheen ie 
ment in one form or another. 


In comparison, when Alaska was admitted to statehood, it 
was granted approximately 105 million acres of vacant, un- 
reserved, unappropriated public lands out of a total land 
area of approximately 365,481,000 acres, or approximately 
29%. So that the extent of this grant may be better 
visualized, the 105 million acres is 5 million acres more 
than the land in the entire state of California and would 
be equal to all of the land in the entire states of Illinois, 
Indiana, Iowa, New Jersey and Vermont and far exceeds the 
total acreage contained in any one of the eleven western 
public land states. At the time Alaska was admitted to 
statehood, approximately 99% of all the lands in Alaska 
were owned by the United States. The only restriction 
placed upon lands which are to be selected by the State of 
Alaska over a period of 25 years was that sales, grants, 
deeds and patents should reserve the minerals to the state. 
In making selection of the lands granted to Alaska there 
are no restrictions as to the selection of mineral lands 
except that lands under leases issued under the Mineral 
Leasing Act are to be selected within 10 years; in fact, 
the state is permitted to select as part of the grant made 
to the State of Alaska all of the lands known to contain 
valuable deposits of oil, gas and other minerals. The net 
result will be that after Alaska has selected all of the 
lands granted, it will own approximately 29% of all the 
lands in the state, including all mineral rights, with no 
restrictions whatsoever with respect to the use by the 
state of the proceeds derived from the sale or leasing or 
other disposition thereof, except that in the case of sales 
the minerals are to be reserved to the state. 


In addition, Alaska received 90% of all the proceeds 
derived from the leasing of the remainder of the lands 
subject to being leased under the provisions of the Mineral 
Leasing Act. This leaves the United States with control 
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over the leasing of approximately 71% of the lands in the 
state, from which the United States is entitled to 10% of 
the revenues for administrative purposes. For all prac- 
tical purposes, Alaska has been given all of the oil and 
gas rights as to all lands, both State and Federal, in 
Alaska except those in the Outer Continental Shelf area, 
whereas all of the other eleven western public land states 
only receive 37 1/2% of the proceeds from the Mineral 
Leasing Act as to the lands which are leased thereunder 
within the respective states. 


It is hard to draw any conclusion from the foregoing except 
that the western public lands states were not admitted to 
the union on a comparable or equal basis with the State of 
Alaska with respect to lands granted to them, including 
_mineral interests, and that there is a disparity in the 
distribution of revenues under the Mineral Leasing Act to 
the western public lands states as related to the distribu- 
tion to Alaska. 


In considering the disposal of surplus lands, consideration 
should undoubtedly be given to balancing equities of the 
western public land states by making additional grants <o 
these states so that they will receive a percentage of lands 
comparable to the percentage which the State of Alaska 
received upon admission to statehood. 


Furthermore, consideration should be given to the amendment 
of the Mineral Leasing Act to increase the distribution of 
revenues derived from the administration of the act from 
the leasing of lands in each state to an amount which is 
comparable to that which is being received by Alaska. It 
would seem that there could be no real justification for 
giving one state a larger percentage than the others. This 
was perhaps originally justified by reason of part of the 
proceeds going to the Reclamation Fund, the original purpose 
being that such funds should be expended in the state where 
the lands were located, but this has not proven to be the 
case and there is no direct relationship between the amount 
of funds derived in any particular state from the proceeds 
of the Mineral Leasing Act and the amount which has been 
expended within such state for reclamation purposes. 
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State Conservation Laws and Regulations gGhould Govern - 
There has always been some un¢ertainty as to whether the 
conservation laws and regulations with respect to the con- 
servation of oil, gas and other natural resources are ap- 
plicable to federal lands within the respective states. 

At least 32 of the states have enacted some semblance of 
oil and gas conservation laws. All of the 1l western 
public lands states have rather comprehensive conservation 
acts except California. Five of these states have pro- 
visions to the effect that their conservation laws shall 
apply to lands of the United States or those subject to 

the jurisdiction of the United States. The conservation 
acts of Arizona, Idaho, New Mexico, Oregon and Washington 
purport to cover all lands, including federal lands. So 
far as is known there are no court decisions squarely in 
point, but there would seem to be a reasonably good possi- 
bility that the courts would hold that the state laws are 
applicable in those states which have enacted comprehensive 
conservation acts. So far, the United States Geological 
Survey has cooperated with the respective states and has 
acquiesced in regulatory orders and regulations of the 
state conservation bodies providing for well spacing and 
proration of oil and gas in the respective states. This 
has likewise been true up to the present time with respect 
to the production of oil and gas from the Outer Continental 
Shelf lands; that is to say, the Secretary of the Interior 
has cooperated with the conservation or regulatory bodies 
in the states adjacent to the areas of the Continental Shelf 
from which oil and gas are being produced. Consideration 
should be given to the enactment of laws and regulations 
specifically providing that the laws of the state where the 
lands are located will govern the exploration and develop- 
ment for oil and gas on federal lands and this should also 
be extended to make the laws of the states adjacent to the 
Outer Continental Shelf lands applicable thereto. This 
would seem to be the logical approach inasmuch as it would 
not be practical to administer federal lands under one set 
of conservation rules and regulations and state and privately 
owned lands within the state under another. 
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Federal Lands Should Not be Used to Hinder, Delay or Inter- 
fere with Private Development - From time to time government 


agencies having charge of the administration of public lands 
have issued regulations with respect to the use of public 
lands which have hindered, delayed or interfered with pri- 
vate development in states which have large areas of public 
lands. For example, there has been in effect since 1962 

a regulation issued by the Secretary of the Interior pro- 
viding, in effect, that before rights of way for electric 
lines are granted over federal lands, the utility company 
requesting the right of way must agree to share any excess 
Capacity of the line for the transmission of electrical 
power with the federal government and that the government 
has the right to determine the excess capacity and such 
excess capacity cannot be used by the owner of the line 
unless the government is given 36 months notice and then 
only if the government agrees that the company needs the 
power. Inasmuch as approximately 54% of all the lands in 
the 1l western public lands states are government owned or 
controlled, it is a very rare instance when a utility com- 
pany operating in any of these states can build a line 
without crossing federal lands and simply because iti crosses 
such lands, the company is forced to agree to unreasonable 
restrictions and control, which are not conducive to en- 
couraging privately owned companies to operate in these 
areas. 


Another example, is the regulation of the Secretary of the 
Interior requiring anyone who makes application for a right 
of way over public lands for an oil and gas pipeline to 
Operate such pipeline as a common carrier. These and 
similar regulations should be removed so that the federal 
ownership of public lands in any area will not interfere 
with the development of private enterprises. The overall 
general policy should be that all regulations with respect 
to federal lands should encourage rather than restrict 
economic development in the areas where the lands are 
located. | 


Minerals - In any program which is recommended or set up fot 
the disposal of surplus public lands the purchasers or 
grantees of such lands should acquire the mineral rights, 
unless such lands are actually known to contain valuable 
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deposits of oil, gas and other minerals, in which case the 
minerals should be reserved by the United States and con- 
tinue to be subject to leasing and exploration under the 

provisions of the mining laws and the Mineral Leasing Act. 


CONCLUSION - The foregoing observations with respect to 
general policy considerations are not new or original as 

it has been the general policy for most of our history to 
dispose of surplus public lands which are not needed for 
governmental functions. The Hoover Commission, created in 
1930, in its report recommended transfer of the remaining 
public lands to the states with the mineral estate reserved 
to the United States. In 1953 a subcommittee of the Mineral 
Section of the American Bar Association rendered a report, 
after a comprehensive study of the public lands, in which 
it made the following specific recommendations: 


"Those portions of the public domain now classified as 
grazing lands and subject to private use under the super- 
vision of the Department of the Interior should be disposed 
of to private persons by sale or public entry with appro- 
priate safeguards for the equities of the present lessees 
and permittees or persons who have placed improvements upon 
the land. 


"The progressive disposition into private hands of all federal 
lands not needed for legitimate government activities would 
constitute a return to the land policy which has been in 
effect during most of our history." 


I believe that the foregoing relating to suggestions of 
general policy considerations are in line with the declara- 
tion of policy contained in the Public Land Law Review Act 
and that these policies will provide for the retention and 
mangement or disposition of public lands "all in a manner 
to provide the maximum benefit for the general public". 
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SAMUEL S. JOHNSON 


SUMMARY 


1. For practical purposes, all of the land in the United States, 
with some obvious and well-known exceptions, at one time was 
public domain. During the most formative part of the economic 
growth of the United States, much of this land was transferred 
by one way or another to the private sector. With the applica- 
tion of the monetary incentive system, this land under private 
Operation has produced unheard of and unbelievable wealth. The 
United States Government, as well as the other levels of govern- 
ment, have shown themselves capable of economic regulation 
throughout the private sector; consequently I believe that all 
of the public land should eventually be transferred to the 
private sector under the supervision and regulation of the 
proper government authority. In more simple terms, I believe 
that any designated level of government should regulate, 
investigate, prosecute, but in no way compete in the private 
Sector. 


2. I think that there should not be a Department of Natural 
Resources created in the name of efficiency. 


3. I think there should be evolved a system of judicial appeals 
separate and distinct from the agency responsible for the admin- 
istration of the public land, similar in many instances to the 
tax courts established at both state and federal levels. 


4. The concept of multiple use of all public lands is well 
established and should continue to be a national land management 
DOLLCY . 


5. I further believe that the studies by and large seem to 
strike at a level short of national policy. They will make 
excellent source material for the study and review of the 
multitude of factors involved. Perhaps not enough emphasis has 
been focused on a specific charter of national policy in outline 
form which should be used for the foreseeable future as a guide- 
line for legislative intent. To summarize this last point, I 
think we have been developing facts, figures and opinions and 
now we must concentrate on drafting a series of national policies 
to fit them. 
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Pen ot 


General public land policies of the federal government have 
evolved over a period of many years. However, numerous 
exceptions to these general policies have developed because 
of laws passed at different times in an unrelated manner. 
These exceptions have tended to become inflexible through 
custom and usage. At the outset, I would like to list 
several fundamental and basic premises which should act as 
guidelines in the consideration of the specific studies and 
in the Commission's deliberations concerning recommendations 
for repeal or modification of public land laws, regulations, 
policies, and practices. 


A list of these premises follows: 


A. The basic responsibility for participating in programs for 
the development of the natural resources of public and private 
lands must be shared by individuals, voluntary associations, 
business enterprises, and the various levels of government. 
The fundamental concept of a limited government of specifically | 
delegated powers and responsibilities must be rigorously 
adhered to in order to achieve the full benefits of this 
shared responsibility and to avoid permanent government owner- 
ship and development of commodities in direct competition with 
private enterprise. 


B. I believe that the federal government (or in fact any level 
of government) should not stockpile land for any reason except 
national security. This viewpoint acknowledges that, as federal 
land is disposed of, it may have to be repurchased at a later 
date at an appreciated price. However, this is no justification 
for insulating this land from natural economic forces. ~ If the 
cost of the land for repurchasing is too great, the project 
should in all probability be further reviewed and reevaluated. 


C. I wholeheartedly endorse the concept of multiple us of 
land. This principle of multiple use is sometimes difficult to 
administer but can be equitably employed if the concept of 
highest and best use is judiciously applied. 
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D. I further believe that some of the existing public land laws, 
advanced and dynamic as they were in their day, have fulfilled 
their purpose and have become obsolete in application as well 


as concept. These laws should be reviewed and modernized, and, 
where necessary, rescinded. 


E. I believe there should be a national policy adopted which 
would result in the disposal eventually of all public lands not 
otherwise reserved. I believe that this basic concept of the 
disposal of public lands should not be agriculturally oriented 
as in the past. Any new laws should carry the fundamental 
concept of productiveness measured by the capacity to contrib- 
ute to federal and state tax revenues. However, the presumption 
should be in favor of disposal, and the burden of proof in favor 
of retention should be borne by the federal agency involved. 

In the disposition of public land, I feel there should be safe- 
guards against private stockpiling for speculative purposes, 
unless the productivity of the acquired land during the holding 
period justifies the retention. It appears to me that a great 
deal of difficulty arises because the public is forced to 
appeal rulings of federal agencies back through the same 
agency. The appeal procedures are presently under review by 
the Departments of Agriculture and Interior. However, it is my 
belief that legislation should be adopted which would establish 
an independent court of appeals with quasi~judicial authority. 
It is hoped that this court would evaluate the productive 
potential of the lands involved in any appeal and base its 
decisions accordingly. 


F. In spite of the claim of efficiency and other administrative 
advantages, I believe that a Department of Natural Resources 
including the administration of all public lands should not be 
created. It is a demonstrable fact that the claim of efficiency 
does not sustain itself and that the public has less access to, 
and less control of such consolidated departments. I believe 
that this competition between the several responsible agencies 
is as healthy as competition in industry. 


G. My review of the 34 studies does not seem to identify any 
specific consideration of a position on national parks, monuments, 
and wilderness areas. I believe that national parks should 
include areas essentially in their primeval, natural condition 
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having scenic quality and beauty so outstandingly superior to 
average examples of their several types as to make them of 
national importance and to make imperative their preservation 
intact and in their entirety for the enjoyment, education, and 
inspiration of all people for all time. National monuments 
should be areas, usually smaller than national parks, that are 
of national importance as superlative examples of native flora 
or fauna, geologic phenomena, or archaelogic or historic 
interest. The area of each park or monument should be a 
comprehensive unit, of no greater size than necessary to em- 
brace and preserve these superior national values and provide 
proper space for necessary facilities appurtenant thereto. 


I believe that the public interest is best served by the multiple 
or greatest use of the public domain. The designation of areas 
to be preserved as wilderness should be made in light of this 
principle, and only after careful consideration of all possible 
uses of such areas and of the impact of any such designation on 
the local, state and national economies. Regulations relating 
to areas designated as wilderness should be reasonable and 
practicable so as not to prevent or unduly restrict the exercise 
of all uses contemplated by applicable legislation. 


H. Many of the basic premises listed above are intended to be 
long-range national policies to be used as guidelines for future | 
legislative intent. It is recognized, however, that many of the 
studies (such as Study Nos. 22, 25, 26, 27, 29 and 33) are necessum 
studies focused on the evaluation of the immediate or short term 
aspect of the administration of our public lands. 


I. It is apparent to me, and, I think to others, that the 
magnitude of the work of the Commission is so great that it can- 
not possibly be completed in the time designated. I endorse 
legislation which would extend the life of the Commission and 
its final reporting date and authorize additional appropriations 
Lori wts work, 


PART IT 
Within the guidelines of the above basic premises, I would like 


to comment on some of the studies which have been assigned to 
contractors, and those not yet assigned. 
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Study No, 1 (History of public land law development) I think 
this study is essential to the efforts of this Commission and 
all future committees who will continue with the examination of 
our national policy concerning public land. 


Study No. 2 (Revenue sharing and payments in lieu of taxes) I 
have spent more time on this subject than any: of the others and 
curiously enough, the more time I spend on it, the more complex 
and confusing the problem becomes. 


Study No. 3 (Digest of public land laws) This study which is 
related to Study No. 1, is a prerequisite for any intelligent 
handling of remedial legislation in this area. 


Study No. 4 (Forage) and Study No, 25 (User fees and charges) 
These deal with a very important and extremely controversial 
subject which will, I believe, be covered in depth by the very 
capable members of the Advisory Council with direct experience 
in this field. 


Study No. 5 (Administrative procedures) This study is one 

which covers an area in which I hear of more dissatisfaction 
than any other area. It is inconceivable to most lay people 
that the laws, practices and procedures of federal agencies 

with public land responsibilities can differ in principle as 
well as in local specific regulations. I think that the present 
Situation can be corrected through recodification of regulations 
after legislative guidelines have been adopted. Very often many 
segments of the public are less interested in what the rules and 
regulations are than that they be uniform between agencies. 


Study No. 6 (Land exchanges and acquisitions) As the acquisition 
of land by the federal government imposes severe burdens on many 
communities through the removal of such property from state and 
local tax rolls, future acquisitions should be limited to areas 
that are needed to serve a definite and immediate public purpose 
that cannot be adequately met under state or private ownership. 
This study should also give special consideration to discontin- 
uing the system of exact barter as a prerequisite for exchanges 
between governmental agencies. It appears to me that jurisdic- 
tion over certain interlocked lands could be granted a single 
agency without any tangible consideration at all. We might 
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even be able to encompass into this subject also a court or 
judicial proceeding of appeals that would rule in an impartial 
and final manner between departments or agencies of government 
as well as between the government and the private sector, This 
is an area that deserves a solution at the earliest possible 
time. 


Study No. 7 (Withdrawals and reservations) Public land policies | 
should be reviewed by Congress and provision made that, before 
any land withdrawals of magnitude be initiated, there first be 
a public hearing on the proposed withdrawal in the state or 
states affected. A time limit should be placed on temporary 
withdrawals and withdrawals of 5,000 acres or more should re- 
quire prior Congressional approval. 


{ 
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Study No. 10 (Timber) I believe that this very important 
subject will be covered in depth by other very capable members 
of the Advisory Council. 


However, to summarize my thoughts: All extensive forest areas | 
not otherwise restricted should be managed for multiple use: i 
forest timber products, wildlife, recreation, watershed pro-—- 
tection. Areas used for recreation only should be confined to 
small tracts situated as close to population centers as possible, 
or to where the recreational value definitely overrides all | 
other considerations. Where practical, scattered land holdings © 
should be brought under private consolidated management on a 
voluntary basis. | 


Study No. 11 (Nonfuel minerals) and Study No. 12 (Energy fuels) 
will no doubt be commented on in depth by Advisory Council 
members with direct experience in the mining and petroleum and 
natural gas industries. However, the following are my view- 
points on some broad aspects of these matters. 


The expanding population and economy of the United States re- 
quire a constantly increasing supply of minerals to further the 
country's growth as well as our national defense. To assure 
adequate reserves and a steady supply of such minerals, the 
extractive industries, under the free enterprise system, should 
be afforded maximum opportunity and time for discovery and 
development, including the right to search for minerals in the 
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public domain. The rights of the discoverer, as well as the 
interest of the public, should be protected. 


The system established by our mining laws for the discovery of 


| metalliferous deposits and the location and patenting of mining 


claims has encouraged the development of our mineral resources 


_by private initiative and enterprise and should be continued. 
All areas withdrawn from exploration or mining should be re- 
viewed periodically and areas found in excess of need should be 
| reopened to mining location. 


| Mining land laws should be amended: however, in keeping with the 
_basic concepts and intent of our present mining law to encourage 
_utilization of modern prospecting techniques and instruments in 


search for undiscovered mineral wealth of this nation. Where 
there is no surface discovery, reasonable prediscovery protec- 


tion should be afforded to one who is making bona fide geological 


and geophysical investigations in order to aid in the discovery 
of locatable minerals. 


Energy resources in the United States are basic to the country's 


national security and its economic strength and development. 
To make possible the necessary growth in our economy, the nation 
requires a stable, continuing, and ever increasing supply of 


fuels and adequate transportation systems to deliver them. Our 


“national welfare and security will be served best by developing 


and maintaining strong and competitive energy resource indus- 
tries. Under our private competitive free enterprise system 
the fossil fuel industries have made an unsurpassed record of 
control and regulation. If the ever increasing needs of our 
country are to be met, it is essential that there be a preser- 
vation of this private system in order to encourage the search 
for development, production, growth and use of energy sources. 


The foregoing should also apply to the development of oil shale 
resources on public lands. Oil shaie should be made available 
for leasing under the Mineral Leasing Act of 1920, modified as 
necessary to reflect the unique character of oii shale. In 
this connection, the patent system should be permitted to 
operate in its intended manner. 


Study No. 13 (Water) There has been a tendency on the part of 
the federal government agencies to usurp private water rights 
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as established by state authority and to override states' rights 
and responsibilities in administering the water resources within 
their respective boundaries. Therefore, legislation should be 
adopted by the Congress which would acknowledge the authority 

of the states relating to the control, appropriation, use or 
distribution of water within their boundaries; require that 
federal agencies comply with state laws relative to the use of 
water; and require that federal agencies respect private rights 
to use water established by state authority, recognizing that 
the right to use water is a property right which should not be 
taken from any person without due process of law and adequate 
compensation, 


Study No. 15 (Outdoor recreation) | I believe a national policy 
for providing outdoor recreation should embrace the cooperative 
participation of private enterprise at all levels of government. 
The policy should serve as a guide to: 1) Private development 

to the fullest extent possible; 2) State leadership in providing 
recreation assistance to local governments and in acquisition 
and development of needed recreation sites and facilities not 
feasible for private accomplishment; and 3) Federal participation 
only where essential in planning and technical assistance to the 
states to supplement private efforts. Specifically, such a 
policy should: 


1. Encourage individual initiative and private enterprise 
as the most important forces in providing varied out- 
door recreational facilities and services where demand 
is. sufficient to return a profit. 


2. Encourage government agencies to assume’ their appropriate 
responsibilities by: , 


a. Local government action in providing recreational 
facilities to meet local needs. 


b. State government leadership and responsibility in 
planning, acquiring and developing appropriate sites 
through cooperation with and assistance to local 
governments. In areas where recreational develop- 
ment is of a regional character, interstate coopera- 
tive action should be undertaken. 

2d 
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c. Federal government development and management of 
federal land resources consistent with other uses 
to best meet recreational needs of the American 
people. The need, as it applies to the federal 
government, is not acquisition of more land but 
more effective recreational use of land presently 
owned, and eventually the relinguishment of 
federal land to the administration of local and 
state governments. 


d. Under appropriate circumstances, reasonable fees 
should be charged by local, state or federal 
governments where certain recreational facilities 
are provided. 


Study No. 16 (Land grants to states) Speaking more as a resident 
of the State of Oregon than in the capacity of an Advisory Council 
member, I believe, as most Westerners do, that every effort should 
be made over a long term period to transfer as much land as 
possible to the ownership of the states involved, including if 
necessary as safeguards, reversionary clauses to insure compli- 
ance with minimum federal standards. 


Study No. 17 (Criteria for judging facts) No doubt the single 
most important study to be made; however, one which to my mind 
is by far the most difficult if not actually impossible to 
accomplish. 


Study No. 18 (Use and occupancy of public lands) In the appli- 
cation of the use and identification of right~of-ways, the 
authority to preserve and protect the public lands, and any 
regulations purporting to be issued in accordance with such 
authority, should not be misused to advance federal power 
operations or to hamper the planning, construction, and operation 
of non-federal transmission lines. 


Study No. 19 (Fish and Wildlife) Although there are many possi- 
bilities for administrative improvements in this area, basically 

the relationship between the federal government and the state 
government is evolving in a satisfactory manner. There are 

some extreme situations in this field, which I know will be ably 
treated in depth by Mr. Sherry Fisher and others. e 
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Study No. 20 (Intensified agriculture) My observation in the 
company of the Commissioners, the Advisory Council members and ' 
the Government's Representatives in the agricultural area of 
Boise, Idaho, during our Northwest tour indicated to me that 

the federal government should take immediate steps to modernize 
the present law or adopt a new law which would allow the sale 
of public lands to corporations for intensified agriculture 
without the 160 acre limitation presently contained in the 
Reclamation Act. Under this general heading, I believe that it 
would be impractical for the federal government, at any time, to 
involve itself with the actual production of agricultural pro- 
ducts on public lands or otherwise. 


Study No. 21 (Outer Continental Shelf) This study will no doubt 
be reviewed in depth by those much more qualified to comment on 
it than I am. 


Studies No. 23 and 24 (Impact of Public Lands) These studies 
seem to relate closely with Study No. 2, and if I understand 
them correctly, should be considered together. | 


Study No. 25 (User fees and charges) This study will no doubt 
be considered with Study No. 10. It is presumed that the 
deficiencies of the appraisals and evaluations of public land 
commodities will be spotlighted and recommendations will be 
made for corrective legislation. 


Study No. 28 (Multiple use) Certain lands owned by the federal 
government are devoted to, or are available for, watershed pro- 
tection, forestry and forest products, mining, oil and gas 
production, agriculture and grazing, wildlife and recreation. 
These lands should be so administered as to further their 
highest use. The concept of multiple use should be followed, 
unless sound conservation principles demand that the greater 
economic use be given priority. This principle should remain 
flexible in order to provide for changed circumstances. 


Study No. 30 (Inventory) The appropriate departments and 
agencies of the federal government should cooperate with state 
agencies and private industry to obtain and maintain an inven- 
tory of federal and state owned lands. Where possible, funds 

for this purpose should be diverted from other purposes in order 
to avoid any increase in total appropriations of public nena 
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Study No. 31 (Environmental factors) Air and water pollution 
caused by federal installations have been the subject of 
Executive orders and continue to be a significant problem. 


Study No. 32 (Appraisal techniques and procedures) As 
mentioned in Study No. 25 this study should highlight not only 
equity in appraisals between commodities but appraisals of the 
same commodity between agencies. An example is timber prices 
and scaling between various B.L.M. areas of the U.S.F.S. areas 
and various national forests throughout the nation. 


Study No. 34 (State land policies) This study should furnish 
an excellent set of statistics. The second part of the 
description of the study might be considered with Study No. 2. 


PART IIIf 


I would like to suggest one piece of specific legislation. This 
proposed legislation which may be made part of Study No. 18 (Use 
and occupancy of public lands ) is intended to remedy the present 
cumbersome procedure necessary when a private manufacturing 
entity (a proprietorship or a corporation) desires to acquire 
public domain land for industrial use. At the present time, 
such a manufacturing organization would have to obtain the land 
from the city or the county after the county or the state had 
in turn acquired it from the responsible federal agency (B.L.M.). 
I suggest legislation be adopted whereby the industrial organi- 
zation could acquire the necessary public land directly from 
the responsible federal agency. I would like further to make 
this legislation fully acceptable by including in it safeguards 
so as to remove as nearly as possible the possibility of land 
speculation. I believe that this could be accomplished by 
providing for the periodic review of the use of the land by the 
federal agency involved, and, if it were found that the land was 
not being put to productive use, there could be invoked a 
reversionary clause included in the proposed law for that purpose. 
I intend to request by separate letter to the Director that this 
type of legislation be prepared as part of one of the studies 
(such as Study No. 18) or ask permission to personally submit 

- such a draft. 


preverevereve arararevere” 
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' SUMMARY 


T, G. KELLIHER 


Role of the Public Lands. The role of the public lands is 

to contribute to the current and future needs of the American 
people both for determinable wealth, such as mineral, agri- 
culture, timber, and water resources, and for intangible 
wealth, such as wildlife, recreation, and esthetic resources, | 
defense operations, and use by Federal agencies for adminis- 
trative purposes. 


Policy Considerations. 


1. Most public lands have a determinable best use, but such 
use need not exclude other uses. All uses should be con- 
sidered compatible until proven otherwise. Withdrawals 
should be made only after application of multiple use 
principle. 


2. Policies for use of resources should permit timely 
development of resources and should be flexible to meet 
changing needs. 


3. In the interest of the Nation and of local communities, 
some lands should be disposed of into the private sector or 
to lesser governmental levels. 


4, Where state requlations are adequate, Federal regulations 
should either parallel or be subordinate to state regulations 
where not contrary to Congressional action or fixed national 
policies. 


5. Government development of resources should proceed only 
where the private sector is unable or unwilling and there is 
a valid need for such development. 


6. Acquisition of public lands may be necessary in some cases, 


but substantial acquisition or an increase in total area of 
public lands should not be a goal. 
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a canal can improve a preserve by furnishing a reservoir 
of water in times of drought. 


This policy can be extended to all public lands without any 
substantial harm to the primary purpose to which such lands 
are dedicated. This Nation Owes its greatness and civiliza- 
tion owes its progress, to a great extent, to the develop- 
ment of the use of petroleum resources and it is to the 
national interest of this country that new reserves of such 
resources be discovered and exploited. 


2. All uses should be assumed compatible until proven other- 
wise. 


3. While certain priorities must be given weight in deter- 
mining a highest or best use, the total needs of the future 
make necessary a multiplicity of priorities and a resulting 
multiplicity of uses. The vastness and variety of these 
lands and their resource potential make such a multiple con- 
cept possible. 


4, Even multiple priorities, once established, must remain 
flexible enough to meet the changing needs of society. 


5. Policies must permit and encourage timely development 
of the public lands so as to achieve optimum benefits to 
serve the public interest. 


6. Although the public lands are a public trust, in some 
instances the interest of the Nation as a whole, as well as 
local communities, can best be served by disposal of such 
lands into the private sector or lesser governmental units. 
For sinstande,.1h any janid pwacant »public elandsucan besmade 
available for the production of crops through diversion of 
waters, these lands should perhaps be patented to private 
individuals. There seems to be no justification for the 
Government going deeper into the farming business, even 
though it is in the role of landlord. 


7, Esthetic and recreational values should be preserved 
whenever possible, but not to the exclusion of uses and 
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needs which may serve an equal or higher general public 
interest. ; 


8. Consideration must be given to disposal of public lands 
or an equitable sharing of revenues derived therefrom in 
areas where large public ownership serves as a burden or 
detriment to growth and well being. In this same regard, 
where a state has set up adequate machinery for regulation, 
a cooperative approach of either paralleling these regula- 
tions or of allowing them to prevail where not contrary to 
Congressional action or fixed national policies would be 
desirable. 


a3 All policies should be designed so as to encourage 
experimentation and development of the public land resources 
by private enterprise. 


10. Governmental development should proceed only when the 
private sector is unable or unwilling, given the necessary 
incentives, to do so, and then only when the need has 
absolute and valid justification. 


ll. Withdrawals, reservations and restrictions on the use 
of public lands should be made only after full application 
of the multiple use principal and under well established 
procedures and criteria. 


12. Although the acquisition of additional publicly owned 
lands should be permitted when necessary to fulfill specific 
needs or requirements, neither substantial acquisitions nor 
increases in the total of the public lands should be an aim 
of our public land policies. 


13. No laws or regulations regarding the exploitation by 
private enterprise of public lands should be changed unless 

a need for such change is manifest from the evidence obtained 
from the testimony gathered and studies made by the Public 
Land Law Review Commission, and no changes in substance should 
be made on the basis of studies without supporting testimony 
indicating beyond a reasonable doubt the necessity for change. 


SETA HEE 
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SUMMARY 


FREDERIC L. KIRGIS 


The ever-increasing population and the ever-expanding util- 
ization of the values of the public domain and its products 
require the continued encouragement of all present uses of 
the public lands in the context of multiple use. Those uses, 
and therefore the role which the public lands should have in 
the future, listed without preference since I deem them to 
be of substantially equal importance and significance, are: 


The development, production and conservation of water. 

The production of agricultural products where water is 
available. 

The production of livestock for food, leather and wool. 

The production of timber to meet increasing demand and new 
wood fiber uses. 

The discovery and production of mineral resources for both 
mineral products and energy. 

The production and protection of fish, wildlife and their 
habitat. 

The preservation of scenic and recreational values consistent 
with proper, regulated other uses. | 

The providing of space for urban expansion and development. 


The rapid expansion of population and the increasing diversity 
of products by reason of new technology require the continu- 
ation of all of these uses in the most efficient possible 
manner. 


The policy considerations which should be taken into account 
in furtherance of the role of the public lands may also be 
listed, without significance in the order of listing, as 
follows: 


The Congress should establish meaningful legislative stand- 
ards for the administration or disposal of the public lands. 

Private enterprise and the profit motive should be both recog- 
nized and encouraged. 

Recognition and encouragement must be given to conservation in 
the sense of replacement of renewable resources and the 
prudent economic use of non-replaceable resources. 
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Incentive. must be provided for the orderly exploration for 
additional non-replaceable resources and for technologi- 
cal development looking toward their greater utilization. 
Utilization of the economic values of the public lands must 
be maintained in the local, state and national public 
interest. 
Flexibility for the future development and control of public @y# 
lands must remain in Congress. 
Public lands should be retained in public ownership subject 
to proper regulation and control -- except as to lands form | 
agricultural use or urban development. a 
Economic return to government from the lands should not dic- | 
tate their disposal ox retention, or the form of management | 
if retained. ' 


Again it is apparent that multiple use is the primary policy 
consideration. 


FREDERIC L. KIRGIS 


At the outset let me emphasize that the order in which 
matters are stated is not indicative of my preference and 
that I deem all matters to be of substantially equal im- 
portance and significance. This fact is a predicate to 

my conviction that multiple use of the public lands for 

all purposes, insofar as any given parcel is adaptable for 
such purposes, is the essential and inescapable concept for 
future management and disposition. 


MeeaRoLle Of the -public Lands. 


1. The water resources of the public lands must be con- 
served and administered for the benefit of the public, 
recognizing present and future water requirements in urban 
communities and on private iand and recognizing also that 
many if not all uses of the public lands themselves are de- 
pendent in some degree upon the availability of water. In 
the western United States almost all water resources origi- 
nate on public lands and most of the life, the agriculture, 
the industry and the recreational opportunities of the West 
are tied to those waters. 


2. In view of the "population explosion" and the growing 
fear of future food shortages, arid and semi-arid public 
lands of proper soil consist and for which water can be made 
available should be programmed for the production of crops. 
The study being undertaken of intensive agriculture should 
provide the facts necessary for us to evaluate this role 
which the public domain may play in the future of our nation. 
Because of the scarcity of water supplies, and the great need 
for those supplies for many uses, it is my belief that def- 
inite and careful programming is needed so that, to the full 
extent possible, the agricultural requirements of the future 
will come first from lands, whether private or public, not 
of an arid and semi-arid character requiring irrigation. 


3. The expanding need for food also dictates that the public 
lands must continue to be made available for grazing of live- 
stock with both proper management and adequate tenure and 
security to the user. It has been shown that proper grazing 
use is not destructive of the values of the public domain 
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including, in most instances but not all, scenic and recrea- 
tional values. Coupled with this is the fact that the in- 
creasing need for meat, ieather and wool is apparent and 
must be recognized. 


4. The same conclusion must be reached as to the continued, 
managed use of the timber resources of the public domain 
since, in this instance, there is not only increasing demand 
by more people but there is also an increasing demand be- 
cause of new uses of wood fiber. Here, perhaps, the rapidly 
expanding diversification of uses is even more important than 
the rapidly increasing population although both are important 
factors. Since the private sector in this industry cannot 
foreseeably meet the demand, the. need for continued timber 
use of the public domain appears imperative. 


5. The availability of the public domain for mineral develop- 
ment must be continued not only because of the demands of an 
increasing population but also because of expanding use of 
mineral products by the existing population -- all of this 
in the context, in this instance, of a depletable natural 
resource. Only by proper incentive for exploration to dis- 
cover new deposits can the ever-increasing demand be satis-— 
fied with any assurance for the future. This encouragement 
should go even to the extent of inducing new technology as, 
for example, in the additional utilization of the latent 
energy sources in the vast coal beds and in oil shale. Be- 
cause of natural limitations, perhaps in this areamore than 
others it is important to secure a position of self-reliance 
within our country, independent of foreign sources. 


6. Despite other uses, fish, wildlife and their habitat 
should and can be protected and preserved for the use and 
enjoyment of present and future generations. Here we have 
both an economic and a recreational value the importance of 
which is also magnified by the increasing population. 


7. Both the desirability and the need for preservation of 
scenic and recreational values is clear when viewed from 

any standpoint, and such preservation must be accomplished 

in conjunction, over all, with compatible economic uses. The 
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wilderness area and wild river programs should be continued, 
but expansion of those programs should be carefully weighed 
and it should be recognized that economic need may require 

some controlled and regulated economic use. Such determin- 
aticns should be made by the Congress or, if otherwise made, 


should be subject to clear standards established by the 
Congress. 


8. Public lands in the vicinity of urban areas, and perhaps 
particularly adaptable tracts of public lands elsewhere, 
should be made available for urban development. Again the 


pressure of population dictates recognition of this general 
principle. 


Perhaps all of this could have been said as well, and cer- 
tainly it can be summarized, by saying that the ever-increasing 
population and the ever-expanding utilization of the values 

of the public domain and its products require the continued 
encouragement of all present uses of the public lands in the 
context of multiple use. 


Ii. Policy Considerations. 


A. Pursuant to constitutional mandate the Congress should 
establish legislative standards for the administration or 
disposal of the public lands and only the administrative 
detail should be left to the executive agencies. An example 
of the need for legislative standards exists in the mining 
laws which have been administratively implemented in a degree 
approaching an exercise of the legislative function and with 
modification and alteration as time has passed and as the 
laws have been applied in different factual situations. It 
seems inappropriate for such wide latitude to be allowed to 
the executive departments. 


B. Private enterprise and the profit motive should be both 
recognized and encouraged. These are the principles upon 
which our form of government and our economic structure are 
founded. They are the factors which have made the growth of 
this country and its pre-eminent position possible and which 
have led to the highest standard of living ever known to the 
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peoples of the earth. ‘The public welfare can hardly be 
measured in any other terms. | 


Cc. There must be a recognition and encouragement of con- 
servation in the sense of replacement of renewable resources, 
such as grass and timber, and the prudent economic use of 
non-replaceable resources, coupled with incentive for the 
orderly exploration for additional resources and for techno- 
logical development looking toward greater utilization of 
non-replaceable resources. The rapid increase in population 
with its attendant additional demands, and the growing 
variety of demands on natural resources even by a stable 
population, cause it to be imperative that our supply of 
natural resources and our means of utilizing them be con- 
stantly encouraged and stimulated. Without this we face a 
period cf inadequacy which will undermine the economy and 
the strength of the country, and a possible void for the 
filling of which we cannot depend on foreign sources. 


D. Utilization of the economic values of the public lands 
cannot be curtailed without serious, perhaps even catas- 
trophic, consequences in terms of the public interest (econ- 
omically, politically and socially) at the local, state and 
national levels. No portion or portions of the country are 
independent either of the products of other portions of the 
country or the economic and social well-being of all por- 
tions of the country. As merely one of the myriad of examples, 
curtailment of timber production on the public lands of the | 
Northwest would not only seriously affect the economic and 
social status of that area, but would affect many other areas 

and the nation as a whole not only by reduction of the supply 

of a vital resource but also by reduction of the economic 

strength which causés the Northwest to be a market for the 
products of other portions of the country, to support trans- 
portation and communication systems, etc. As in the case of 

the human body, imbalance of the functioning of any portion 
results in illness for the whole. 


E. The necessary flexibility for dealing with, preserving, 
and/or developing the public land to meet the contingencies 
of the future should be maintained in the Congress. It is 
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submitted that experience, judgment and the constitutional 
authority given to the Congress require that the control be 
maintained at this political level. Admitting that Congress 
cannot. undertake the detailed administration of the public 
lands or the public land laws, it must at leaSt make the 
major decisions and also must assume the responsibility for 
the establishment of meaningful standards and guidelines 

for the performance of administrative detail by the executive 
branch, 


F. As to any areas designated as non-development areas, 
Congress should control the designation of those areas and 
should retain the right to determine when and if develop- 
ment or other use is necessary or desirable. This conclu- 
sion flows from the position suggested in Subparagraph E, 
above. 


G. To the extent feasible public lands should be retained 
in public ownership and subject to the proper Federal regu- 
Ffation and control. ~ Tt ‘would seem that this is not feasible, 
however, as to lands which may be permitted to pass into 
agricultural use or which may be made available for urban 
development. Lands in those latter categories should be 
allowed to pass into private ownership, should be fully 
taxable and should be subject to appropriate state and/or 
Loge CONncCrols.; 


H, The Federal Government, acting through and pursuant to 


standards established by the Congress, should determine cri- 


teria for the future use of what are now public lands either 
in public or private ownership to the extent necessary to 
control or preclude pollution, waste, etc. Here, again, 
lands made available for urban use, and perhaps those also 
made available for agricultural use, should be subject, 
instead, to state or local control -- subject however to 
Federal programs as now being developed for cooperative 
effort between all levels of government. 


I. Economic return from the lands should not dictate either 


as to their disposal or retention, or as to the form of 
management if retained. The interests of the general public, 
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although they include financial return to the Government, 
include many other values such as the encouragement of 
recreational uses and enjoyment, the encouragement of 
individual initiative in the development and conservation 
of resources, etc. 


J. As is abundantly apparent from the preceding comments, 
I firmly believe that the concept of multiple use must be 
the basic policy consideration in the management of the 
public domain. © 
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SUMMARY 


1. It is contrary to public policy for the government to com- 
pete with private enterprise in resource management or ownership 
if private enterprise is able to utilize the land and can pro- 
vide the needed economic and social functions. Except for 

lands needed for a national interest, the policy of disposition 
should be of paramount consideration. 


2. Local units of government and state government should also 
be provided with a means to acquire public lands to further 
their respective roles in providing for the general welfare of 
society. 


3. The unique features of each parcel of land creates unique 
problems in administration of the public lands. Because of the 
varied characteristics found throughout the public land states 
more emphasis should be placed on local determination of uses 
and disposition of public lands. 
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Role of the Public Lands - At this given moment it may be 
somewhat premature to establish what the precise role of / 
the public lands should be without benefit of. the pertinent | 
data that should issue from the many important studies. i" 
Even with all of the results, it is doubtful if firm answers | 
can be predicted because of the unique qualities and chara- 
teristics of land and its attendant resources. taken area by ) 
area, state by state, or region by region. However, there are 
some fundamental concepts that cannot be overlooked and can: 
be considered as my present views on what the role of the 

public lands should be. 


Historically the policy of government has been directed towards 
the disposition of the public lands and thereby creating in- 
centives for private investment and endeavor and to encourage 
regional or area development. Our land resource has been a i 
major point of strength in our free enterprise system. This land 
had helped our people and our Nation achieve a level of | 
economic and social well-being never before equaled in the 
history of the world. We have recognized the role of govern- 
ment to be that which facilitates the growth of our nation 

in a manner not contrary to public policy. It is, therefore, 
contrary to public policy and our system for the government 

to compete with private enterprise whenever private enterprise 

is able to provide the needed economic and social functions 
required by society. 


By this application of principle, the government should not be 
in competition with private enterprise as a landowner if we 
hold that our new wealth originates from the land and its 
resources and is developed by the initiative and risk of 
private enterprise. The government should follow the policy 
of orderly disposition. by offering the public lands as a 
source of supply for private enterprise to draw upon to 
satisfy the current and future needs of: am increasing 
population, new and existing or expanding industries, and 
public facilities compatible for private investment. The 
Taylor Grazing Act of 1934 and the Public Sales Act of 

1964 recognize the need for orderly growth and development 
of communities and industry, and this policy should be 
retained as a basic premise in all future legislation. 
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Second to providing lands for private developments should be 
fulfilling the requirements of local political units. School 
sites, hospital sites, and recreation areas.are a few examples 
of the lands required for our newly developing and expanding 
communities. These are the institutions and service areas 
needed by the local populace, used by anyone, but suppor ted 
primarily from local tax sources. 


Satisfaction of the requirements for state government should 
be assigned a priority because of the varied activities 
engaged in by the states that conflict with federal land 
managing agencies. Many of the resources owned and managed 
should have the companionship of land ownership by the states 
to avoid conflicts among the other levels of land management. 
Water and resident game, for example, have always been con- 
sidered to be state resources to be managed by the states. It 
is untenable to separate jurisdiction of the interdependent 
commodities. The people responsible for the resources at the 
local level certainly have greater knowledge and understanding 
for the utilization of the resources than those who manage 

the resources on an interim assignment. Permanent users, 
also, respect the need for sustained resource yield more 

than those who use the resource on a transient basis. 


The federal government must own land and in some instances 
should acquire land; but':federal ownership should be limited 
to that which is reasonably required for the use intended 
to carry on a well-defined or established national purpose. 
Further, any lands withdrawn or acquired should be approved 
by Congress, but all federal lands should be administered 
under the specific guidelines of the Congress. All federal 
lands should also be periodically reviewed to evaluate the 
validity of federal ownership. 


A matter of common concern mentioned several times during 
the course of the regional hearings has been the lack of 
coordination or understanding of the federal land managing 
agencies between either the state and local governments or 
the citizen users of the federal lands. Unquestionably many 
of our local land and resource problems are unique in nature 
and cannot be resolved by a central authority and patterned 
or stereotyped under general policy or rules and regulations 
unadaptable to the unique circumstances of the local area. 
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We apparently have reached a place in time and growth whereby 
the federal land agencies can no longer find it possible to 
deal on the merits or personality of individual, state or 
regional cases. This analysis emphasizes a need to place more 
discretion in some group closer to the local people which 
would allow the local people a greater role in shaping their 
own destinies, resolving local problems, and adjusting to 

the needs of a dynamic sdciety. The people "on the ground" 
should have a greater voice in the decision making of what 
lands should be disposed of and what lands should be retained: 
which means these people should be able to participate in the 
who, what, when, where, and how land policy should be shaped. 


Policy Considerations - General - 


1. Create state or local land boards for the purpose of 
adjudicating the local problems of classification, management, 
preferences or priorities, retention and disposition. 


2. Create a land court or judicial system to expedite 
and objectify appeals procedure. | 


3. Reaffirm state water law and the individual rights 
appurtenant thereunder, and limit the exercise of the water 
reservation doctrine, 


4. Retain the provision for local or state zoning re- 
quirements for future land use or disposal. 


5. Appraise the feasibility for the private sector 
to provide the recognized economic recreational services. 


6. Determine the necessity of a broader tax base for 
the public land states. (Nevada, with 87% of its lands in 
federal ownership, receives from the public lands only 1.5% 
of local budgetary requirements.) 


7. Define the limitations of federal jurisdiction over 
the resources in the states and insist upon respect for state 
and local resource laws and regulations. 


8. Continue the proposed classification. procedures with 
emphasis on classifying lands required for disposition. A 
thorough resource evaluation should be completed on those 
lands classified for retention, but should not result in 
segregation. (Segregation should comply with. the will of 
Congress and the local people involved.) 
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9. Stabilize resource industries with the attendant 
feature of stabilizing people. 


10. Consider the overall benefits that accrue to the 
economy and society as a result of public lands being disposed 
of or used, rather than the greatest direct dollar return 
received from the sale of public land or in user charges. 

(New indirect benefits for the public good are generated by 
profitable resource use.) 


Policy Considerations (Disposal) - 


1. Retain principle of zoning requirements by state or 
local governments. 


2. Allow preferences or priorities to be established 
dependent upon local conditions, unique local features, and 
impact on local areas when determined by local land use boards. 


3. Establish appraisal standards on an individual use 
basis. (The market value approach has inflationary aspects 
and is not practical because of scarcity of the available or 
marketable land commodity in the public land states.) 


4. Provide for conditions of sales consistent with the 
practice employed in private sales. 


5. Convey fee simple title except where other known 
resources of determinable value exist. 


6. Require payment for all damages sustained by any 
legal user of the federal lands engaged in a recognized 
economic activity that is terminated due to disposal. 


Policy Considerations (Retention and Management) - 
1. Recognize multiple use management where uses are compatible. 


2. Allow for priorities of use on a local basis governed by 
the decisions of local use boards. 


3. Subject single use withdrawals to Congressional approval 
after public hearings have been conducted in the areas affected 
by the withdrawal. 
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4. Provide for more equitable distribution of revenue 
to the areas producing the resources and which provide the 
services to the public utilizing the resource. 


5. Standardize or coordinate management. policies of 
land managing federal agencies. 


6. Sécuré tenure oi recognized land users. 


a. Statutory enunciation of fee formulae. 


b. Long term leases to users enforceable against 


all contracting parties or grant easements for 
particular uses. 


c. Require payment for all damages, loss of any 
portion of investment, or improvements on the 
public lands to the investor from any federal 
action that reduces, modifies, or terminates 
a legal, recognized use. 


7. Expedite appeals procedure and isolate decisions 
of appeals from the managing agency involved. | 


8. Provide for periodic review by Congress of lands 
retained to establish justification for retention. 


9. \Liberalize and expedite exchange procedures to 
block up federal lands, state lands, and private lands. 


SSS TEETH EHH 
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SUMMARY 


J. E. MOODY 


Essentially the attached paper recommends: 


1. That retention of public lands be limited to those required 
for ongoing statutorily authorized programs appropriately con- 
ducted at the Federal level for the general public benefit; 


2. That the Public Land Law Review Commission make recommenda- 
tions as to which existing land management programs meet the 
above criteria; 


3. That public lands not required for programs meeting the above 
criteria be disposed of under the Federal Property and Adminis- 
trative Services Act of 1949, as amended, the centralized machin- 
ery established by the Congress for the disposal of surplus prop- 
erty, rather than under the public land laws; and 


4. That responsibility for the management of all public lands 
retained in Federal ownership be centralized in a single organi- 
zational entity. 
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A fundamental responsibility of this Commission is to make 
recommendations as to whether public lands of the United States 
shall be retained and managed, or disposed of, in order to pro- 
vide the maximum benefit to the general public. In discharging 
this responsibility the Commission, after looking inquisitively 
and perceptively at the prevailing public land laws, regulations, 
practices and policies, will make recommendations for such modi- 
fications as may be concluded to be necessary or desirable in 
the general public interest. 


In establishing the General Services Administration by the passage 
of the FPederal Property and Administrative Services Act of 1949, 
the Congress expressed its intent, among others, to provide for 

the Government an economical and efficient system for the disposal 
of surplus real property. In so doing it created a single central 
machinery for the disposition of Federally-owned property not 
required by the several department's and agencies in furtherance of 
authorized program responsibilities. However, public lands, except 
under very limited circumstances, were excluded from the scope of 
the Property Act. 


Nevertheless, in his letter of July 1, 1949, to the heads of 
departments and agencies on the implementation of the Property 
Act, President Truman called their attention to the purposes of 
the legislation and directed that they should insofar as prac- 
ticable, procure, utilize and dispose of property in accordance 
with its provisions and the regulations issued thereunder in 
order that the greatest overall efficiency and economy might be 
effected. Notwithstanding that directive, disposal of public 
lands has not been brought within the purview of the Property 
Act. 


Through the years since 1949, many proposals for general or 
special legislation to make exceptions to, or otherwise diffuse 
the centralized property disposal system have been advanced by 
executive agencies or others. Sixty (60) special bills involving 
specific properties were introduced in the 89th Congress alone. 
GSA has uniformly opposed these proposals except in those in- 
stances where a particular proposed disposal was not, in fact, 

an exception because it was in a furtherance of the program 
responsibilities of the agency involved. 
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The wisdom and foresightedness of Congress in creating a central 
disposal system has been well established over the nearly 19 

years since its creation. Disposal methods and procedures devised 
under the law have been time tried and proven through extensive 
and unequaled experience in real property disposal. In: addition 
to substantial acreage made available to the states and their 
political subdivisions under the Act at public benefit allowances 
ranging up to 100%, 550,940 acres of land, together with improve- 
ments thereon, have been sold for $767,567,000 at sales prices 
which averaged 114% of appraised fair market value. (NOTE: These 
statistics are for the period July 1, 1954, through December 31, 
1967. Statistics covering the earlier period are not available.) 


Today the Government owns a National asset valued at many billions 
of dollars, a considerable portion of which is not required for 
the performance of any authorized on going Federal program with 
the result that it is often retained and managed solely against 

a future requirement. I refer, of course, to the 710,821,290 
acres Of public domain lands. 16,518,447 of these acres are used 
by the military establishment in defense programs. In terms of 
percentages, Federal holdings within the various states range 
from .00311 percent of the total land area in Connecticut to 
97.966 percent in Alaska. This vast acreage in the public domain 
amounts to approximately one-third of our total land area. The 
uses of this acreage of public domain are varied, but for the 
greater part they involve consolidated holdings utilized to 
support programs which require substantial unified segments of 
land such as agriculture, grazing, forest and wildlife, parks, 
historic sites, power development and distribution, reclamation, 
irrigation, flood control, navigation, rivers and harbors. 


As of June 30, 1966, in addition to the 710 million acres of 
public domain, the Federal Government also owns 53,940,839 acres 
of acquired lands. Not even all of this acreage, if it became 
surplus to Federal needs, would be subject to disposal under the 
centralized disposal system, but the greater part of it would, 
whereas practically none of the much more extensive public domain 
holdings is subject to disposal under such central system -- only 
lands withdrawn or reserved from the public domain which the 
Secretary of the Interior determines, with the concurrence of 
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the Administrator, are not suitable for disposition under the 
general public land laws because their character has been sub- 
stantially changed by improvements or otherwise. 


I do not advocate disposal of any portion of our public lands 
required for any specific statutorily authorized program uses. 
In fact, I subscribe wholeheartedly to the retention of all public 
lands needed for essential Federal land management programs and 
their realistically projected expansion. I appreciate, of course, — 
the land is our one National resource which we cannot replace; it © 
is limited by our boundaries. True, enterprising entrepreneurs 
have successfully dredged and filled to create additional land 
surfaces, and we are utilizing our air space over streets, high- 
ways, and freeways as well as our subsurface areas under buildings 
and parks. However, the potential of these substitute areas is 
limited by our present technology. 


However, as previously mentioned, this Commission has a fundamen- 
tal responsibility to recommend whether unneeded public lands 
should be retained and managed, or disposed of, in order to pro- 
vide the maximum benefit for the general public. In my judgment, 
this responsibility encompasses a requirement to determine whether 
it is essential in the public interest that all public lands now 
owned by the United States need to continue to be retained and 
Managed and to make recommendations as to the method and manner 

of disposition of such public lands as are not required for the 
conduct of authorized land use programs appropriately carried on 
at the Federal level. It seems inevitable to me that this Com- 
mission will conclude that much of our public lands must continue 
to be Federally retained and managed in the overall public interest. 
However, it is inconceivable to me that a parallel conclusion will 
not also be drawn, that is, that it is not in the general public 
interest for the Federal Government to retain and manage all of 
the public lands it now owns or to continue all of the programs 
now being conducted on or with respect to all such lands. What 

I do advocate is that such of our public land buildings as are 

not required to further land use programs expressly authorized by 
Congress, be disposed of and that such disposals be made in accord- 
ance with the central system provided by general law, rather than 
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under special laws many of which are outmoded and employ methods 
and policies inconsistent with those established under general 
law governing disposal of surplus property. 


Once the decision is made as to which of the current programs of 
the major Federal land management agencies warrant continued 
Federal retention and management of public lands, an appropriate 
matter for the subject of recommendations by this Commission, all 
public lands not required for authorized Federal programs should 
be determined to be excess to the needs of the holding agencies, 
and such of them as are determined to be surplus to Federal needs 
under the provisions of the Federal Property and Administrative 
Services Act should be disposed of under that Act. A ready but 
perhaps oversimplified guide for the Commission's consideration 
would be a criteria which would require all fee title divestures 
to be handled as surplus property disposals. 


I believe the time has come, for example, when we should dis- 
continue opening public lands for settlement or disposing of it 
for educational uses under policies at variance with those govern- 
ing disposition of other Federal surplus land holdings for public 
health, education, and other public benefit uses. Disposals, 
under the laws of general application, of such portions of this 
valuable National asset as are not authorized for disposition at 
public benefit discount for health, education and other public 
benefit uses, and return of its fair market value to the Treasury 
to assist in relieving our vast budget deficit thus curtailing 
the need for Treasury borrowing at the currently prevailing all- 
time high interest rates, is patently in the National interest. 


The growth and shifts in population have created more urgent 

demands for land for residential, industrial and commercial 

purposes than this Nation has previously experienced. Improved 
methods of transportation have improved accessibility of formerly 
isolated areas and have expanded potentialities for cultivation, 
recreation, and other land uses which have also been enhanced through 
technological advances. The disposal of those portions of our public 
lands, being retained and managed at public expense for no reason 
other than the fact that they are Federally-owned, would go a 
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long way toward meeting the ever-expanding land needs of our 
exploding population and at the same time would broaden the tax 
base, stimulate private development, encourage construction and. 
otherwise generally benefit the economic conditions: of all of our i 
citizens as well as produce the favorable Federal budgetary. impact) 
previously mentioned. 


The time has long-since passed when this Nation, can afford the 
luxury of holding public lands for that purpose and. no. other when 
this rich asset can be put to work for our economic benefit in 
meeting today's problems today. These unneeded assets should no 
longer be regarded as something apart, an untouchable item in our 
portfolio of assets. This land should be regarded: the same as. any) 
other Federally-held asset and liquidated at fair market value for 
our overall economic benefit when it is no longer needed for an | 
authorized Federal purpose. 


Just as sound management principles. dictate: that such disposals 
should be made under the central disposal system, those same 
principles suggest the centralization. of the entire Federal land: 
mangement responsibilities, with respect to such of our public 
lands as it is concluded should be Federally retained and managed 
in the overall public interest, in a single management entity, 
most likely the Department of the Interior, which should be given 
the maximum amount of discretionary authority in the retention,,. 
use, and management of this important National resource for the 
overall benefit of all of the taxpayers. 


Our land programs must be in step with the times, and the oppor- 
tunity afforded the Public Land Law Review Commission in this 
field is unparalleled in our history. 
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Land is a basic element of the resource-labor-investment 
relationship undergirding our capitalist free-enterprise 
system. Assured access to a known quantity of the resources 

of the public lands is essential to provide the necessary 
private investment. Private land ownership is the optimum way 
to provide that assurance. However, neither complete retention 
nor complete disposal appears feasible nor practical. Where 
land is retained in Federal ownership, other allocative 

devices to assure accessibility will be necessary. 


The public lands may offer a unique opportunity for the 
establishment of new communities. 


Public lands are not the last remaining areas available for 
recreational development, since many private lands remain 
untapped for such use. 


While intangible values should be considered along with 
economic returns in public land use decisions, their 
measurement is very difficult. The highest dollar return, 
while perhaps a proper measure in the sale of the public 
lands themselves, is not an appropriate standard for the 
Federal Government when it occupies the position of a 
monopoly seller of particular resources from the public 
lands in many regions. A "fair return" standard is more 
equitable in such situations. 
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Before developing a plan for deternining the future role of 
public lands, and the policies necessary to achieve that role, 
it is essential to consider the precise and aegis purpose 
of government land ownership. 


Our nation's wealth has been and will continue’ to’ be based 
on the application of human labor to our natural resources. 
In this wealth-creating process, capital investment is the 
principal tool. This is not only basic economics, it is 
also common sense. Without labor, resources and investment, 
our natural wealth, our national economic na and our 
people's livelihoods would terminate. 


Land is one kind of productive economic resource. In the 
resource-labor-investment relationship in our capitalist 
free-enterprise system, private land ownership has been a key 
to inspire the investment needed to create and maintain viable 
industries and the communities dependent upon them. Long-term 
sale or lease, allocations, or other types of assured accessi- 
bility to a given resource have been demonstrated as effective 
substitues, to some degree, for actual land ownership. 


This is one principal which almost every witness before the 
Commission's open meetings has stressed. Graziers, timbermen, 
wilderness and wildlife people and recreationists, asking 
assurance that their particular resource use would remain 
accessible. Those persons whose activities required sub- 
stantial capital investments, such as mines, ranches, saw- 
mills, and recreational facilities, further asked that pro- 
vision be made’ for reasonable assurance of a known quantity 
of that resource for a specific user. 


Representatives of the timber industry spoke of long-term 
timber sale contracts. Grazers spoke of allotments. Developers 
of recreation facilities spoke of 20-year concession contracts. 
Each in his own jargon expressed one basic element of their 
business -- assured access to a known quantity of the resource. 


The only relatively inviolable assurance of that accessibility 
under our system has been private ownership of the land or 
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resource. If the witnesses before the Commission had the 
financial means to acquire the lands and resources outright, 

they might have been strongly in favor of federal land dis- 
posal policies since they could then avail themselves of 

the basic accessibility assurance that private ownership affords. 


However, most spokesmen, in fact most businesses and people 
dependent on federal resources, are not capable of making 
substantial raw land investment. They therefore spoke of 
various types of accessibility assurances which they believed 
essential. 


These assurances may be the subject to which the Commission 
should be directing its attention. 


Most of the witnesses before the Commission have stressed 
confidence in "multiple use", "balanced use", "compatible 
use" or a similar term indicating that land uses are not 
necessarily mutually exclusive. In timber management for 
instance, wildlife, water and recreation are often integral 
components of that management plan or system. 


The joint concepts of assured access and multiple use should 
guide Commission decisions. These two, together, offer 
maximum assurance that the national timber land base will, 

in fact, serve to provide "the greatest good for the greatest 
number." 


Some of the discussion items in Mr. Pearl's November 14 letter 
indicate application of these ideas: 


Complete Retention or disposal of Federal Lands? 


If it is decided that government should own, acquire and manage 
land for the public good, there may be no reason why federal 
activities should be limited to land. The same considerations 
Might be applicable to other productive resources. Conversely, 
if we as a nation reject government ownership of railroads, 
factories or other productive assets, can we justify ownership 
of productive land? 


Neither complete retention or complete disposal of federal lands -- 


the logical extensions of the government or private land issue -- 
appears feasible nor practical. Statements presented to the 
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Commission have indicated a broad understanding that while 
lands now in federal ownership should not be retained, 

neither should all such lands be disposed of. It is sub- 
stantially agreed as well that future federal acquisitions for 
various purposes should not be prohibited. 


The concern should be: - how best can these resources be made 
available to assure the necessary goods and services of our 
affluent national life. These include lumber, paper, plywood, 
copper wire, beef, wool, water, recreation, iron, steel, 
beauty, concrete, oil, venison, and solitude. 


Establishment of New Communities on Public Lands 


This concept has much appeal as our nation looks for ways to 
relieve urban congestion and at the same time: maintain a viable 
rural economy. New self-contained communities in presently 
remote areas may be practical if opportunities are available 
for private ownership of these lands. The investments required 
for homes, community services, local government, industries \ 
and service employment might not be forthcoming without the | 
tax base and assured ownership that accompany fee title. 


Public Lands As A Recreation Base 


Public lands definitely are not the last remaining areas available | 
for recreational development. Private lands offer a virtually 
untapped resource for recreation. Their use should be encouraged 
by federal action rather than discouraged by cut-rate federal 
competition. 


Recreation may be an important economic or social use of lands 
currently in private or federal ownership, but it certainly is 
not the most important use for land in all cases. Recreation 
is essentially a wealth transferring activity not wealth pro- 
ducing. Minerals, timber, water and other resources may out- 
weigh recreation on a specific site at a given time. While 

no one use should unnecessarily interfere with another use, 
there is no reason why one use should not predominate even 

to the exclusion of other uses in cases where that judgment 

is warranted. 


Measure of Returns for Management 


Economic return to the local, regional and national economy is 
an important measure of land management practices. It is easily 
subject to comparative analysis. Other facts, some not capable 
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of economic measurement -- scenic values, national defense 
values, environmental quality -- must also be considered. 
Their comparative analysis is difficult if not impossible within 
the framework of shifting national needs. 


While the highest dollar return to the government might properly 
be the measure for lands disposed of by the government, such 

a concept in the sale of resources of which the government 

is the monopoly owner could easily be the long-term ruin of the 
industries and communities dependent: on that resource. In the 
case of timber and some other commodities the government is the 
principal resource owner in many localities. In the absence 

of a free market, a “fair return" rather than the highest 
dollars should be the goal of resource management. 


Final judgments must be tempered by the basic objective: how 
to assure the conservation and conversion, of these resources 
for achieving both our national economic &’nd social goals. 
Private ownership, or at a minimum, long term assurance of 
resource availability, are essential to generating the capital 
investment necessary to maintain and increase our national 
wealth and standard of living. 


+H AAR ARE 
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The Department of Defense is committed to a current and future policy 
of mitiple utilization of the public lands owned by the United States 
subject to the understanding that: 


(a) ‘The lands currently withdraw, reserved or restricted for 
military and defense purposes shall remain in that status for so long 
as the military requirement is valid. 


(b>) Utilization of public lands required for military defense 
purposes may take precedence over the application of mltiple utiliza- 


tion principles when necessary and compatibility of other use is not 
possible. 


It is the view of the Department of Defense that public ‘ands should be 
retained, managed and dipposed of in a manner to assure maximum benefit 
to the greatest number of people based on all economic, social and 
military factors. ‘The principle of conserving land and its resources 
and preserving it for other possible uses in the future should be 
encouraged. ‘he military departments share lands with each other to 
the extent possible, thus avoiding further expansion of the areas now 
used for defense purposes. 


The public domain should be available to effect exchange for other 
lands required for defense and national security. 
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The basic philosophy of the Department of Defense in regard to public: 
lands is in complete harmony with the philosophical role of the 
military services. It is the military mission to protect and defend 
the public in its entirety. We are not unmindful of the great signi- 
ficance of public lands as an unperalleled asset of the nation for many 
facets of our society. Thus, our approach to considerations of 
management of public lands is based upon a concept of public service 
with full appreciation of the perhaps obvious concept that military 
objectives are entirely oriented to the role of defending and preserving 
the basic objectives of the United States. In other words, we project 
a military force not as an objective in itself but as a necessary 
element to permit basic objectives of society to flourish. Our uses 

of public lands are related directly to this philosophy. 


Defense use of public lands may be simplified as follows: (1) train- 
ing; (2) research and test; and (3) operational/tactical defense. At 
this juncture, it is emphasized that our comments are addressed exclus- 
ively to military aspects of the problem and not to public lands 
employed in the Civil Works program implemented by the Corps of Fngineers 
under the direction of the Secretary of the Army as provided by legis- 
lative authority. 


Weaponry and military science is dramatically evolutionary. Advance- 
ments from the days when Fort Pitt, Pennsylvania, was a "western" outpost 
to present day beginnings in outer space and undersea exploration may 
trigger the imagination of what the future holds. Within this moving 
picture of technical and tactical change, military testing and training 
is a never-ending endeavor encompassing changing needs for space on the 
surface of the land and its subsurface, on the surface of the ocean and 
its subsurface, and in the air space over all. These changing conditions 
require continuing management surveillance resulting in the acquisition 
of additional lands, disposal of lands no longer needed, and redirection 
of use. ' 


The Department of Defense now manages 27 million acres of land in the 
United States, including 16.5 million acres of public lands. It is 
desired to lay the ground work for common understandings concerning the 
future uses of public lands as a contribution to the formulation of 
over-all policies by the Public Iand law Review Commission. 


Conceptual planning for future management of public lands should be 
tempered by the primary use for which lands are withdrawn from the Public 
Domain under applicable legislation. Concurrently, new withdrawals and 
continued retention of existing public lands can in many instances be 
contingent upon extensive multiple utilization consistent with essential 
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military objectives. Within such mltiple resource planning, extensive 
mineral, grazing, timber and forestry, fish and wildlife, water, 
wilderness, scenic and recreational resource assets can be preserved 
and even enhanced without degradation of military utilization. 


Public lands are the sole remaining areas suitable for certain military 


operations such as training, research, development and testing requiring | 


either large tracts, isolation, or both. Accordingly, public lands which 
are required for military programs should be retained in federal owner- 
ship and where the nature of the military mission necessitates, incompat- 
ible uses must be prohibited. 


Technological advances and changes in the methodology of warfare sub- 
stantially change the real property requirements of all of the military 
services for bombing, gunnery, rocketry, missile testing, survival 
ranges, underwater testing, large troop and machine deployments, and 
the like. 


Policy considerations that should prevail within these concepts include: 


(a) Public lands should remain in Federal ownership for so long as 
@ substantial Federal need exists in line with the procedures outlined in 
paragraphs 5(a) and (c) of Bureau of the Budget Circular’ No. A-2 revised 
5 April 1967. Multiple-resource development use compatible with other 
Federal or State agency or private use is exemplified by the present 
Department of the Interior/Department of Defense program involving the 
petroleum industry explorations for oil and minerals in the lands of the 
Outer Continental Shelf. 


(o) Every opportunity should be explored to satisfy military land 
requirements by way of an exchange program with the owners of private 
lands. 


(c) A master plan classifying public lands according to their highest 


and best use should be developed. 


In creating new rules for the public lands of the country, care should be 
exercised in not only classifying the lands as to their best utility, but 
the needs of the Federal agencies for public land control mst be classi- 
fied from the point of view of furthering the federal function. 


The role of the public lands must be viewed from the standpoint of how 
to achieve the most good from utilization of the lands for the benefit of 
the country as it represents all of the people. To this extent, the 
existing system, though subject to criticism, is nonetheless the result 
of laws which have withstood the scrutiny of the Congress and the courts 
and have been molded to meet particular needs and to correct seeming 
deficiencies. 


POINT-3 


A step in the right direction has been made with the ssage of Public 
law 88-607 of the 88th Congress which authorizes the Beorntaay of the 
Interior to classify certain public lands and other Federal lands in 
order to provide for their disposal or interim management. Although 
this legislation will expire on June 30, 1969, its purposes are expected 
to be incorporated within forthcoming recommendations from the Public 
Tand law Review Commission for proposed legislation and policies con- 
cerning long-range use, management, and disposel of the public lands. 


An important reason for retaining large areas of public land in Federal 
ownership is the management of land for essential public purposes, 
€.g-, to achieve military aims, conserve and develop natural resources, 
and to discharge our treaty obligations with the Indians. 


Department of Defense directives are consistent with existing laws in 
limiting occupation of public lands by the military services to the 
minimum required for efficient and effective accomplishment of assigned 
programs and functions. Despite these controls, it is necessary to 
hold substantial areas of public land for military purposes. 


The importance of the military use of Federal public lands has been 

most appropriately expressed by Congressman Vinson, as Chairman of the 
House Armed Services Committee, during a colloquy on the floor with 
Congressman Engle, Chairman, House Interior and Insular Affairs Committee, 

peeren aes in the Congressional Record of April 10, 1956 and quoted as 
Ollows : 


",.. We do not want to be taking all of the public domain. ut, you 
must bear in mind that the first duty of this Government is self-preserva- 
tion. If it becomes necessary, we have to do these things, and we regret 
that the conditions sometimes require us to do them. We cannot do all 
of our bombing practice out in the ocean, because there is so much world 
commerce going on that we cannot control. So, we are forced to come 
back on the mainland, and we only want to take those lands which are 
absolutely necessary. Not one foot should be taken that cannot be clearly 
justified, and it should be scrutinized very carefully. ..." 


The Department of Defense controls the third largest segment of federally 
owned land among the Federal agencies being exceeded only by the Depart- 
ments of the Interior and Agriculture, respectively. Over 60% of these 
requirements are satisfied by the use of the Public Domain. 


While these land requirements are contingent upon changing conditions 
and military capability, our practices will remain sufficently flexible 
to conform with the governing policies consistent with statutes and 
regulations incident thereto. 
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_ SUMMARY OF. STATEMENT BY COMMISSIONER RAMEY | 
FOR PUBLIC LAND LAW REVLEW COMMISSION MEETING | | 
JANUARY 13, _1968 


The: expanding use of nuclear energy in our economy is creating) an increasing — 
demand for uranium and other minerals, for new plant sites,. cooling: water,. | 
and land for experimental areas. All. these enhance the Atomic’ Energy’ 
Commission's interest in public: lands. 


Some 65 percent: of known uranium resources. for example, are: on public’ lands - 
and the» need for this fuel by 1980 will greatly exceed previous’ estimates. | 
AEC policies therefore aim at assuring an adequate’ supply of uranium for 
industry, particularly electric power producers. Public’ lands® are also a’ 
source of thorium, which can be used in thermal breeder reactors. Explora~ 
tion of public lands: should be encouraged by more precise® laws which recognize 
that in the future uranium and othe: valuable mineral resources’ will be found | 
in deeply-buried deposits, the: discovery of which will depend on’ the use of 
indirect methods and deep drilling. 


The Plowshare Program, to develop nuclear explosives’ for’ excavation and 
underground engineering, also: envisions extensive use’ of public lands. 7 
Plowshare may unlock vast resources or now-marginal ores, natural gas and | 
petroleum located below the surface of public land. | 

| 


In view of the above needs, public land areas should be’ held open’ to the 
maximum extent for all uses in accordance with the multiple* use’ concept. 

It is important that all of the vast potential public benefits to be derived 
are not irrevocably lost because of an individual use. 
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STATEMENT BY JAMES T. RAMEY, COMMISSIONER, 
U. S. ATOMIC ENERGY COMMISSION 
PUBLIC LAND LAW REVIEW COMMISSION MEETING 
JANUARY 13, 1968 


INTRODUCTION 


The Atomic Energy Commission's primary interest in the use of public lands 
is in connection with AEC programs and as a source of uranium ore. During 
the past two years, through our participation in the Public Land Law Review 
Commission work, we have been exposed to many other interests in and uses 
of the public lands. This has been both a rewarding and an educational 
experience, and has presented some opportunity to gain insight into many of 
the questions and differing opinions concerning the public lands. 


We are somewhat hesitant, however, to assume the role of a seer with respect 
to the future, or of an expert in recommending what should be done with the 
public lands. However, as this is the assignment for today, I will offer 
some thoughts for consideration, based on our AEC experience in regard to 
the public lands. 


A_ TIME OF CHANGE 


Twenty-five years ago nuclear energy was largely a scientist's laboratory 
activity. Today there are huge nuclear materials production plants and 
research and development installations from coast to coast plus 15 civilian 
nuclear electric power plants. What began as a project to make a weapon for 
war is now engaged in advancing the welfare of man in many fields of science, 
in medicine, in agriculture, and in industry. 

A very important development has been the harnessing of the atom for the 
production of electricity. In just a few short years nuclear power plants 
have begun to compete with the fossil fuels -- coal, oil and gas. For the 
last two years more than 50 percent of the total announced capacity for 
electric power plant construction has been nuclear, so we can see that the 
rate of growth is increasing sharply. At present the AEC, in conjunction 
with the Department of Interior, private Industry and local governments, is 
also engaged in research and development of dual-purpose nuclear reactors 
which will both produce electricity and make fresh water from seawater. 

Such a "desalting" plant is now planned for construction off the coast of 
California and will ultimately produce 150 million gallons of fresh water 

a day. 


The growing nuclear power industry creates a demand for ever-increasing 
quantities of uranium and other minerals. It also means new requirements 
for land on which to locate the nuclear facilities, for cooling water, and 
for construction materials. 
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AEC'S INTEREST IN PUBLIC LANDS 


Going back to my remarks before the PLLRC in March, 1966, I noted that AEC - 
and nuclear energy - could be affected by the activities of the PLLRC in 
several ways: 


1. AEC occupies and uses some two million acres of public land for 
its program. 


2. The future availability of public lands could have a definite 
impact on the selection of sites for new AEC projects. 


3. The Atomic Energy Act of 1954 authorizes AEC to take certain | 
actions with respect to public lands concerning raw material 
resources. 


4. The procurement of uranium ores and the AEC Plowshare Program 
(1.e., peaceful nuclear explosives) either directly involve 
or can have a substantial impact on the public lands. 


The AEC and the nuclear energy industry involvement with public land is as 
important now (if not. more so) than in 1966. 


DOMESTIC URANIUM RESOURCES 


In 1966 we noted that our uranium resources were among the Nation's most 
valuable assets, and forecast a considerable rise in the demand for uranium 
in the 1970's based on projected increases in the demand for electric power. 
As large as these increases seemed then, it is now apparent that the 

probable growth of civilian nuclear power and the uranium required to sustain 
it were materially understated. Since approximately 65 percent of the known 
uranium resources are on public lands and the major prospecting effort is now 
directed there, it is obvious that such lands will play an even more important 
role in developing adequate supplies of low-cost uranium to meet the demand 
for nuclear fuel than seemed likely two years ago. 


The wide acceptance of nuclear power by the public utilities in the U. S., 

as demonstrated by the rapid rate of ordering nuclear plants in the past 

two years, has resulted in much higherprojections of the growth of nuclear 
generating capacity between now and 1980. The Commission has had to increase 
its own projections twice since I last appeared before you. Our current 
projection, announced in May of this year by AEC Chairman Seaborg,. estimates 
installed domestic capacity by 1980 in the range of 120,000,000 to 170,000,000 
kilowatts. If we adjust the Federal Power Commission's 1964 Survey, to which 
I referred last year, to take into account this new projection, using the 
mid-point of about 150,000,000 kilowatts, we find that nuclear power would 
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be expected to supply 36 percent of the total amount of electricity 
generated in 1980 rather than the 19 percent to which I referred before. 
Coal's projected share would decline somewhat, although the amount of coal 
used still will continue to increase and would represent in 1980 almost 
double the quantity consumed in 1964. 


The uranium resources required to fuel this nuclear electric generating 
capacity through 1980 as now estimated would be approximately 250,000 tons 
U30g, as contrasted to the previous figure we gave you of 130,000 tons. 
The annual requirement in 1980 would be about 38,000 tons, rather than the 
earlier estimate of 21,000 tons U30g. 


AEC URANIUM SUPPLY POLICIES 


In view of these developments in the uranium requirement and supply situation, 
the Commission felt it desirable to update and spell out in greater detail 
its own uranium supply policies. This was done in a press release dated 
November 6, 1967, and a Federal Register notice of November 9 of this year 
(1967). We are attaching copies of both with this presentation. The major 
objectives of the Commission's cupply policies are: (1) to encourage users 
of uranium to make their own arrangements for its purchase, with the 
Commission's participation in the fuel cycle limited to providing enrichment 
services for a fee (toll enrichment) at Government-owned gaseous diffusion 
plants; (2) to help assure a viable domestic uranium mining and milling 
industry; and (3) to provide incentives to private industry to undertake 

the early expansion of exploration and development of the large uranium ore 
reserves and production capability required to supply the expected demand 
for nuclear fuel for civilian power reactors in the years to come. 


The Commission's policies, originally stated in 1966, are aimed at helping 
to assure the rapidly growing nuclear power industry that uranium fuel for 
reactors will be available, even if a temporary shortage of commercial 
supplies were to develop. The Commission proposes to make spot sales of 
enriched uranium from AEC inventories for commercial power reactors through 
June 30, 1973. In addition, the AEC plans to make available to the nuclear 
power industry in the longer term any feed stocks in excess of government 
requirements. Such disposal would, of course, be carried out in a manner 
which would not adversely affect the general viability of the domestic 
uranium industry. 


There are at present restrictions on the enrichment of foreign uranium for 
domestic use. The Commission is reviewing these restrictions in the light 
of recent developments and will propose their removal at the earliest date 
consistent with reasonable assurance of the viability of the domestic 
uranium industry. We expect this will be possible by 1973 and it may be 
sooner. 
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EXPLORATION ACTIVITY | 


We estimated before that a minimum of 75-85 million feet of drilling would 
be required to find the additional uranium reserves needed by 1980. For- 
tunately, the private mining industry as well as the petroleum industry has 
responded vigorously to the increased projections of demand and an unprece- 
dented exploration effort is underway. The industry drilled more than 
10,000,000 feet in ‘exploration for and development of uranium deposits in 
1967 and, in a survey made last summer, the industry indicated plans to | 
carry out about 40 million feet of drilling in the next 3 years. The total 
investment in exploration and production facilities between now and 1980 ts \| 
expected to éxceed $1 billion. l 


The rapid response of the mining industry to the projected demand as 1 
evidenced by the extensive exploration activity leads us to believe that | 
the large uranium requirements now projected will be met on a timely basis. 
Looking to the future, the Commission is actively pursuing means of extend- | 
ing nuclear fuel resources. Primary emphasis is being placed on development © 
of efficient breeder reactors which would make it possible to utilize most 
of the latent energy in both uranium and thorium, permitting the economic 
use of high-cost fuel. As an interim measure the Commission is also working 
on the development of advanced converter reactor systems which make more 
efficient use of the fuel than the reactors now under construction or on 
order. 


RELATION OF PUBLIC LAND POLICY | 
TO URANIUM ‘RESOURCE DEVELOPMENT | 


In my previous remarks I stated, "Perhaps the most important role of Governmeni 
will be in the extent to which a favorable exploration climate exists with 
respect to public lands which are suitable for mineral production." It is 
obvious that this is even more important than before from the standpoint of 
uranium. The figures speak for themselves. Also, the most favorable areas 


for uranium prospecting remain in the western states, to a large extent on 
public lands. 


| 


The problems of the uranium industry, working within the framework of the 
present public land laws, are common with many other segments of the mining 
industry. These include (1) varying state statutes and regulations, and 
varying interpretations, as to what constitutes the valid location of a 
mining claim, which, in turn, often lead to conflicts of title; (2) the 
probable inadequacy of the annual assessment work provisions and their 
administration; (3) the fact that the mining laws were first developed 
primarily to protect rights to deposits cropping out at the surface; and 


(4) the problém of extra lateral rights when dealing with flat-lying deposits, 
to name a few. 
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The largest known resources of uranium are in bedded-type ore bodies which 
are not exposed at the surface, and the problem of finding such deposits 

is expected to become more acute as exploration proceeds. Current activity 
is largely concentrated in the fringes of the known producing districts in 
an attempt to develop more deeply buried extensions of known deposits or to 
follow favorable geologic trends. Such work can only be done by indirect 
means or very expensive subsurface exploration which are only worthwhile if 
an unexplored area of adequate size can be held for a sufficiently long time 
before it must be validated by a discovery. As exploration moves further 
away from known districts into entirely new areas these problems will become 
even more critical. 


I am certain the PLLRC is concerned with the adequacy of the present laws 
to deal with the rapidly growing need. for extensive indirect geophysical 
and other subsurface exploration methods carried out from the surface or 
even from the air, as well as the fact that expensive deep drilling is 
often necessary to prove a valuable discovery. Any revision of present 
laws should encourage sophisticated and imaginative approaches without 
which the search for mineral wealth would soon become virtually impossible. 
Exploration for uranium is rapidly entering this phase of mineral 
investigation. 


Furthermore, I cannot overemphasize the extreme importance of statutes and 
administrative procedures which are easily understood and consistent. They 
must avoid confusion and should not inhibit the activities of the individual 
prospectors nor large-scale exploration by the major companies. 


MULTIPLE LAND USE 


I would like here again to reiterate also our belief in multiple land use 
and to express the concern of those watching uranium requirement projections 
and attempting to assess the degree of difficulty in meeting them. It seems 
to us that large areas of the public lands should not be made inaccessible 
to exploration unless it can be shown without reasonable question that it 

is incompatible with the end use proposed. In this connection, we believe 
most geologists will support the proposition that a superficial, or even a 
fairly exhaustive investigation of an area, cannot guarantee that there never 
will be a demand for some mineral resource which may exist unrecognized 
beneath the surface. We need only refer to the now rich coal, oil, and gas- 
bearing "worthless lands'' to which the first Americans were relegated in 
our earlier, less responsible days. Uranium is also an excellent example 

of a resource, the largest known reserves of which are in areas once thought 
to have been unfavorable and having very little else of value. 
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the charter of this Committee, but do have a bearing on what I have been 
talkiig about, and the AEC's program. As I am sure many of you are well 
aware through discussions with the Department of the Interior, large areas 
of oux country remain unmapped or incompletely mapped, particularly with 
respect to the detailed geology needed in the search for new mineral 
resources. We in the Commission have encouraged an increased effort in this 
regard from our own more restricted viewpoint, because of its importance to 
uranium exploration. 
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I would also like to mention two items which may not be directly related to a 
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MINE AND MILL TAILINGS 


Secondly, and this is probably more closely related to your work, is the 1 
need to provide some means for the permanent disposition and care of mine 4 
and mill tailings coming from the public lands. There have been continuing 
efforts by and consultations among federal and state agencies to deal with 

the specific problem of radioactive mill tailings from inactive uranium ore _ 
processing operations. Many of these tailings piles are located on public 
lands, and coordinated federal-state regulations and efforts are required 

and are being carried out now to arrive at satisfactory long-term solutions. 


As a result of the Public Land Law Review Commission's studies, we hope we 
can focus in more detail on what specifically might be done to further the | 
development of uranium resources as well as other important mineral resourgaaay 

; 


PLOWSHARE PROGRAM 


Our Plowshare program, which is devoted to the development of peaceful uses 
for nuclear explosives, will also have a significant impact on public lands. 
The development of a nuclear excavation technology will involve locations if 
for experimentation and useful demonstrations. Nuclear underground engineering 
however, will have the greatest impact due to the large areas in which this 
technology can be applied. 


Potential applications in underground engineering with nuclear explosives 
include: 


1. Ipcreasing natural gas production in "tight" gas-bearing formations. 
2. Assisting in recovery of oil from oil shales and oil reservoirs. 
3, Aesisting in recovery of minerals from low-grade ores. 


4. Creating underground storage and waste disposal sites. 
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5's Fracturing rock for block-cave mining and aggregate production. 


Project Gasbuggy, a joint undertaking of the El Paso Natural Gas Company, 
the Department of the Interior and the Atomic Energy Commission, marked the 
first participation in the Plowshare program by private industry. The 26- 
kiloton nuclear explosive was successfully detonated December 10, 1967, 
near Dulce, New Mexico. The site is typical of many areas in this country 
where there are large quantities of natural gas in rock formations with 


permeabilities so low that economic recovery by present techniques is not 
feasible. | 


The technique used in Gasbuggy could provide economic access to an estimated 
300 trillion cubic feet of natural gas. Some 60--95% of these potential 
reserves are on public land. 


We are considering two additional proposals from private industry for gas- 
stimulation experiments as follow-on activity to Gasbuggy. Other proposals 
would recover oil from shale and copper from ore using nuclear explosives. 
Large deposits of both oil shale and copper ore are located on public land. 
Another project would use a nuclear explosion to create an underground 
storage cavity for natural gas. 


Applications of Plowshare technology may make marginal or submarginal ore, 
oil and natural gas deposits on public lands economically recoverable. 
When this happens, it may well raise questions concerning royalties, 
retention, multiple use and disposal. 


CONCLUSION 


I have used nuclear energy as an example not only because it is the area 
which I am most familiar with, but because it seems to uniquely focus on — 
the purpose of our discussion: i.e., the future role of public lands and 
the policies which should govern them. 


From listening to and studying the testimony given at the PLLRC hearings, 
there seems to be no real disagreement concerning the importance of and 
need for the public lands in the future, and there seems to be a general 
consensus for planned and complementary uses of the public lands. The 
disagreement seems to be with respect to how this is to be accomplished. 


With respect to the future, as I have said, it seems clear that those public 
lands which contain or may contain deposits of uranium must be readily 
available for exploration and mining if the nuclear industry is to continue 
to grow and the potential benefits of atomic energy are to be expanded. In 
the future the public lands may become important for other reasons related 
to nuclear energy. One example is as a source of thorium in connection 
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with thermal breeder reactors. Another is the AEC Plowshare program which 
may take marginal ore, oil and natural gas deposits on public lands — 
economically recoverable. For these reasons, we should continue to be 
concerned about and interested in full implementation of the multiple use 
concept, and that the potential need for and benefits frém such lands are 
not irrevocably lost by disposal or other action. 
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No. K-263 FOR IMMEDIATE RELEASE 


Bete 9f3-33835e0r (Monday, November 6, 1967) 
973-3446 


AEC ISSUES STATEMENT ON POLICIES 
_RELATING TO URANIUM SUPPLY 


The Atomic Energy Commission is requesting comments 
from industry on a proposed statement of the Commission's 
policies and its procedures for implementing these policies 
on the supply of uranium for civilian uses particularihyeter 
use as fuel in nuclear power reactors. r 


The statement confirms the Commission's policies 
published in 1966 which were aimed at helping to assure the 
rapidly growing nuclear power industry that uranium fuel 
for reactors will be available, even if a temporary shortage 
of commercial supplies were to develop. 


The Commission reaffirms its willingness to sell en- 
riched uranium on a single transaction basis, and will 
contract for the sale, with future delivery normally within 
18 months, .ofmenriched uranium for’ an initial coresor ar single 
replacement region of the core for a.specified) reactor project. 
However, the Commission will consider contracting for a period 
longer than 18 months in advance, provided that the longer 
period Gan be justified. The charge. for»themgnatural uranium 
feed component in the schedule of charges for iease or sale 
Of enriched uranium would continue .to,be based on $8 per 
pound of concentrate (U30g) through June 30, 1973, ° 


Consistent with its policy ,on; theisalce yomrenricned 
uranium on the basis of single transactions, and upon 
request of the holder of a toll enrichment contract who 
has insufficient uranium available to meet his immediate 
requirements under such contract, the Commission will, at 
its option, either supply natural uranium as required for 
a single transaction under the toll enrichment contract, 
or sell the necessary enriched uranium and make and appro- 
priate adjustment in the toll enrichment contract. 


(more ) 


277 


ems ster oniees aemnear ream mame - wo eipee os 


—2— ; 


Foreign as weil as domestic customers may purchase 
enriched or natural uranium on the basis outlined above. 
Existing foreign sales policies and arrangements under 
Agreements for Cooperation are not affected by. these 
policies. All such sales will be subject to the availability 
Of AEC-owned uranium, which appears at this time adequate 
to offset possible shortages in Supply. 


A reevaluation of the long-term supply picture makes 
it apparent that the effort required by the uranium mining 
industry to meet the projected demand will be even greater 
than foreseen two years ago. 


The AEC's latest forecast indicates that U. S. nuclear 
power plants will have an installed generating capacity of 
120,000 to 170,000 net electrical megawatts by 1980. Based 
on the mid-point of this range, the cumulative uranium 
requirement will be about 250,000 tons of U308 by 1980 
and the annual requirement will approach 40,000 tons in 
that year. 


The availability of adequate fuel Supplies is critical 
to the continued development of this important energy source. 
The Commission believes that it should help to assure adequate 
fuel resources through a program of resource evaluation and 
technical support to private exploration and through a vigorous 
reactor development program aimed at extending the supply of 
low-cost nuclear fuel resources through more efficient use. 


With regard to the disposal of the AEC's feed stocks 
in excess of requirements, the AEC stated in 1966 that such 
Stocks would be disposed of in a manner which would not 
adversely affect the general viability of the domestic 
uranium industry. 


No date has been established for removal of restrictions 
on the enrichment of foreign uranium for domestic use, but 
in the 1966 review it was generally considered that this 
might be done by the mid-1970's. The Commission is reviewing 
these restrictions in the light of recent developments and 
will propose their removal at the earliest date consistent 
with reasonable assurance of the viability of the domestic 
uranium industry. The Commission is considering June 30, 1973, 
as well as alternative dates, for removal of the restrictions. 


(more) 


The Commission also is considering the possibility of 
removing the restrictions on a graduated schedule. The 
proposed date will be announced as early as possible. 


With orders for nuclear DOWetm™, Diants Civics moe 
being placed at a fast rate and uranium fuel sales for these 
reactors climbing steadily, it appears that most domestic 
uranium concentrate producers will be Operating al. Orenear 
Capacity through 1970. Most indications point to a relatively 
Smooth transition from a government to a private market in 


the early 1970's. 


The policy statement will be published in the Federal 
Register. Copies may also be obtained by writing to the 
Division of Raw Materials, U. S. Atomic Energy Commission, 
Washington, D. C. 20545, or to the Commission's Grand 
Junction Office, Grand Junction, Colorado. Comments will be 
received for 90 days by the Secretary of the Atomic Energy 
Commission. 


(NOTE TO EDITORS AND CORRESPONDENTS: This information also 
is being issued by the Commission at its Grand Junction 

Bra cen Grand Junétion, Colorado, and.in~Chicago at) the 
Atomic Industrial Forum-American Nuclear Society annual 
meeting. ) 
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ATOMIC ENERGY COMMISSION 
STATEMENT ON URANIUM SUPPLY POLICIES 
AND RELATED ACTIVITIES 


Proposed Statement 


Notice is hereby given that the U. S. Atomic Energy Commission 


is publishing for public comments, prior to action thereon, a 


proposed statement clarifying its policies relating to uranium a 
supply and describing its plans for related research and ia 
development, and for compilation and evaluation of information 
on uranium resources. The proposed statement is set forth below 
in an appendix to this notice. All interested persons desiring 
to submit comments and suggestions for the consideration of the 
Comnission in connection with the proposed statement should send 
rem, in erkplibenbe, tp Ge Becmetecy, {ois . Atomic Seana i 
Commission, Washington, D. C., 20545, within 90 days after 
initial publication in the FEDERAL REGISTER. The Commission 
staff is also prepared to discuss this proposed statement with 


any interested person within this 90-day period. 


Dated at Germantown, Md., this 31st day of October, 1967. 


For the U. S. Atomic Energy Commission. 


W. B. McCool 
Secretary 


APPENDIX 
ATOMIC ENERGY COMMISSION 


Statement on Urantum Supply Policies 
and Related Activities 


BACKGROUND 


1. In 1948 the AEC’ faced a critical Porter uranium 
to meet the growing defense requirements for nuclear weapons, 
The principal sources of supply at that time, as during the 
war, were a single mine in the Belgian Congo and another on 
the Arctic Circle in Canada. Efforts were made-to broaden the 
Supply base to the maximum extent feasible. Exploration in 
Canada, undertaken in response to the defense requirement, 
subsequently turned up extensive deposits in northern 
Saskatchewan and southern Ontario, resulting in Canada becoming 
one of the world's leading uranium producers. Important 
production was also developed in South Africa which, under long- 
term contracts, delivered uranium to the U. S. through calendar 
year 1966. Lesser quantities of uranium were obtained from 
Portugal and Australia. One part of the AEC errors initiated 
in 1948 was to develop a domestic source of supply; toward this 
end, AEC established guaranteed price schedules and other 
incentives to stimulate private exploration. ~The stimulus so 
‘provided resulted in substantial uranium discoveries which were 
not only sufficient to make this Sounery independent of foreign 
- Sources of supply, but raised the possibility of an overcommitment 
under the program. Therefore, in November 1958 the AEC limited 
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its nev purchase commitments to quantities based on domestic 


ore reserves developed prior to that date. The effect of this 


was to provide the domestic uranium industry with a substantial _ 


continuing market, but it extended only through 1966. 

e. Ag late as 1962 deliveries under existing contracts 
were projected to exceed current requirements, yet it seemed 
probable that a large-scale civilian requirement for uranium 
would not develop for a number of years after 1966. Therefore, 
in November 1962, the Commission embarked on a stretch-out 
program providing for deferral until after 1966 of some of the 
deliveries under its procurement contracts, together with some 
additional purchases at a reduced price through 1970. AS a 
result, deliveries in 1967-70 will be at a level of about 8,000 
tons per year. 

3. Although a reasonable balance between uranium purchases 
and requirements had been expected to result from the stretch- 
out program, decisions in 1964 ana 1965 to reduce the rate of 
production of materials for nuclear weapons, together with the 
adoption of legislation permitting private ownership of special 
nuclear material and the commencement in 1969 of enrichment 
services to private owners of uranium, have resulted in a 
projected surplus of AD- owned uranium over forecast Government 
requirements. On the other hand, the rapid growth in the rate 
of orders for civilian nuclear power facilities has resulted 


in ea rapidly growing commercial market for uranium. Sales 
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already concluded for delivery in 1968-70, NAN elite of AEC 
purchases, total about 5-6,000 tons per year. 

4, During the past 18 months, orders for nuclear power 
plants in the United States have continued at a more rapid 
rate than had been predicted. ‘The AEC 1962 Report to the 
President~/ foresaw a U. S. nuclear generating capacity of 
40,000 MWe by 1980. Since that time, successive estimates 
have reflected increasing confidence in the ability of nuclear 
power plants to provide cheaper electric power in many areas 
of the country. Earlier this year, AEC projected installed 
domestic capacity by 1980 in the range of 120,000 to 170,000 
MWe. If the midpoint of this range is taken as a basis, there 
is projected to be a cumulative U. Ss. U208 requirement for 
civilian power through 1980 of approximately 250,000 tons. The 
attached tabulation shows the latest AEC projection of nuclear 


growth and U20g requirements by years through 1980, .as well as 


commercial sales of uranium concentrate reported to September 1, 


1967. 
5. As @ result of sales to the AEC under the stretch-out 
program and orders from commercial buyers, it appears that most 
of the domestic uranium producers will be operating at or near 
capacity through 1970. Under the impetus of increasing demand, 
the domestic market price of U208 has risen significantly over 


the past two years. Except for some remaining uncertainty as 


USAEC, 


1/ “Civilian Nuclear Power...a Report to the President - 1962," 
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to the size of the commercial market in the first two or three 
years following expiration of AEC purchase contracts in 1970, 

4 relatively smooth transition. from a Government to a private 

market now seems reasonably certain. 

6: These developments are resulting in a rapid expansion 
in the levéi 6f eXpicration for additional reserves; whren is 
essential to the evolution of a stable nuclear fuel market. 
Although some additions to reserves are anticipated in the near 
future, Lt Wey be & Tew years before the? PeLrs effect of this 
effort on Us &. reserves can be. assessed: Meanwhile, the 
substantial demand and rising prices have resulted in increased 
interest by consumers in the possible purchase of enriched 
uranium from the AEC. 


PREVIOUSLY ANNOUNCED 
AEC POLICIES ON SUPPLY OF URANIUM 


7. The Commission has given careful consideration over an 
extended period to its uranium supply policies. Extensive 
hearings were held before the Joint Committee on Atomic Energy 
during consideration of the Private Ownership of Special 
Nuclear Materials legislation in 1964 and of thé Uranium 
Enrichment Services Criteria in 1966. The policies were again 
reviewed in the AEC Authorization Hearings in LOG! fs The 
present restatément and clarification of these policies is 
believed desirable in the light of the rapidly changing uranium 


supply and demand situation, 


8. The major objectives of the Commission's supply policies 


as announced on July 25, 1966, and in the Uranium Enrichment 
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Services Criteria established on December 23, 1966 (31 F.R. 1679), 


were: (1) to establish toll enrichment as the preferred means 
for obtaining enriched uranium from the AEC, (2) to help assure 
@ viable domestic uranium mining and milling industry, and 
(3) to provide incentives to private industry to undertake the 
early expansion of Seperasienend development of the large 
uranium ore repenves and production capability required to 
supply the expected demand for nuclear fuel for civilian power 
reactors, «. 

oO. <The Bie ea ciate policies were: 

(a) The natural uranium component of the AEC Panediic 
o£ charges for lease and sale of enriched uranium would 
continue ‘to be based upon a price of $S per pound Br U20g; 
at least. through June 30, 1973. 

(b) Sales of enriched uranium would be limited to 
Single transactions, rather than long-term Con vracts, 
except where provisions ror long-term sales are included 


in Agreements for Cooperation with foreign nations. A 


further exception would be made in the case of distributions 


to domestic customers sethricned uranium to be used in a 
research and development program since neplase ee PLR of 
U-233 when lease is not available and during the period 
when a guaranteed purchase Price 1S in efector U-233. 
In Agreements for Cooperation providing for supply of 
enriched uranium via toll enriching, the AEC would also 


agree to furnish, for an appropriate charge, the natural 
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uranium for a toll enrichment transaction where the 
foreign party has determined that the required natural 
uranium is not reasonably available to him. 

-(c) While speeches criteria could not be 
specified, the disposal of AEC's available feed stocks 
would not be undertaken until it could be done in a 
manner which would not adversely affect the general 
viability of the dotiestic uranium industry. 

(ad) Beginning January 1, 1971, enriched uranium on 
lease may be converted to private ownership by a 
mechanism, called "in situ" Sod): ieynemenitenane under which 
the lessee would furnier to the AEC specified amounts 
of uranium feed and dollars and would thereby acquire 
ownership of the leased material. 

(e) The transition to private ownership of all 
material held or being procured by licensees for power 
reactor use would be accomplished by ALC's terminating 
listributions. of such material by -bease aitiecamet Bie 
1970, and terminating outstanding leases for such 
material on June 30, 1973. These are the game dates 
which are already applicable under the Atomic Energy Act 
of 1954, as amended, to distribution of such material to 


power reactor operators. However, AEC would, on a case- 


by-case basis,, c6nsider requests by U. S. Fabricators for 


deferred payment of enriching service charges on toll 


enriched material -- at an interest charge ‘on the unpaid 
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balance equal to the then-current use charge rate -- 
during a fabrication period of up to one year. 
In addition, and as stated in the Uranium Enrichment Services 
Criteria (pursuant to Section 16lv of the Atomic Energy Act 
of 1954, as amended), in order to assure the maintenance of a 
viable domestic uranium industry, AEC would not agree to 
enrich foreign uranium intended for use in domestic facilities. 
AEC would, from time to time, review the status of the domestic 
mining and milling industry to determine the need to continue 
this,restriction, 


_ PROPOSED PROCEDURES FOR IMPLEMENTING POLICIES ON 
: SALE OF ENRICHED AND NATURAL URANIUM 


10. The Commission reaffirms its willingness to sell 
enriched uranium on a ere transaction basis. AEC will 
contract for the sale, with future delivery, of enriched 
uranium for an initial core or a single replacement region 
of core (Including allowances for spare elements, losses in 
processing and fabrication, etc.) for a specified reactor 
project. Sales contracts normally would not be executed more 
than 18 months in advance of deliveries. It is believed that, 
under the enrichment approach, an eiehtaevemontn time interval 
will normally be sufficient for the purchase of uranium 
concentrate, conversion to uranium hexafluoride, and toll 
enrichment in AEC diffusion plants. However, consideration 
will be given to executing sales contracts providing for a 


longer interval if the purchaser is in a position to justify 


Suet 


287 


the necessity for such longer interval. The eharge for 
enriched uranium sold will be that in effect on the date of 
delivery. The natural uranium feed component in the schedule 
of charges for lease or sale of enriched uranium will continue 


to be based on $8 per pound of U20g3 at least through June 30, 


1973. As stated in the Uranium Enrichment Services Criteria, } 


the separative work component in the schedule of charges for 
lease or sale will be the same as the charge per unit of 
separative work concurrently in effect for enriching services. 
li. Consistent with its policy on the sale of -enricned 
uranium on the basis of single transactions, and upon request 
of the ane ofa toll enrichment contract who has insufficient 
uranium available to meet his immediate requirements under such 
contract, the Commission will, at its option, either: 
(a) supply natural uranium as required to meet the needs for 
feed material for a Single transaction under the toll emuciateer aie 
contract, or (b) supply the necessary enriched uranium on a sale 
basis and make an appropriate adjustment in the ‘toll enrichment 
cmrttact. “in “either case, the Commission will enter into such 
contractuel arrangements only within «a limited period prior to 
-the dete when delivery of “the enriched wranium is required. 
le. “With respect to requests to purchase either natural 
or enriched uranium, the Commission would expect the purchaser 
to have made a reasonable effort to secure natural uranium from 
commercial sources for toll enrichment, Seles of both natural 


and enriched uranium, as discussed in the preceding paragraphs, 
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WEEE be sub jecteto ythe avaiiability cor irigeanted uranium. 

The amount available from AEC will depend on the quantities 
needed to meet Government requirements and on the Bent to 
which it is considered desirable to maintain a Government 
reserve.. Disposition of enriched and natural uranium by the 
means stated herein is not expected to be of major significance 
either in terms of tonnage removed from stocks or of competition 
with the domestic uranium industry. . The quantity of uranium 
which would be available, therefore, appears ample at this time 
Lopmees the expected demand. 

13 Foreign as well as domestic aictoner se manestee nese 
enrichedsor natural uranium on the tasis outlined above. 
Existing foreign sales policies and arrangements pursuant to 
Agreements for Cooperation are not affected by these polictes. 


REMOVAL OF RESTRICTIONS ON ENRICHMENT 
OF FOREIGN URANIUM FOR DOMESTIC USE 


14. No date has been established for removal of restrictions 
on the enrichment of foreign uranium for domestic use, but in the 
1966 review it was generally considered that this might be done 
by the mid-1970's. The Commission is reviewing these 
mesuricvLons in athe Light, of recent developments and will propose 
their removal at the earliest date consistent with reasonable 
assurance of the viability of the domestic uranium industry: as 
a whole. It will announce this proposed date as early as 


possible. 
ae ae 
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15. The Commission does not believe it is fexstpie to 
-define quantitatively in advance the criteria which in Lts 
judgment would characterize a viable industry. Although the 
size of the market is am important element, a number of other 
factors: must adso: Be considered, such as the price of uranium 


at the time restrictions are removed, the size of domestic ore 


reserves, the rate of development of new reserves, the probable 
penetration of the domestic market by foreign imports, and the 
size of the export market. The Commission is considering 


June 30, 1973, as well as alternative dates, for removal of 


this restriction. The Commission is also considering: the 
possibility of removing the restriction on a graduated schedule. 
A decision that the restriction can be removed on a specified 


date or schedule would constitute a proposed amendment. to the 


Uranium Enrichment Services Criteria: which,. before being 
established,. would be submitted for Congressional review in 
amaantienee with: Sec. 16lv of the Atomic Energy Aet. 
LONG-TERM AVAILABILITY OF URANIUM 

16.. In addition to its responsibility to see that its 
uranium supply policies adequately meet the needs of the 
various segments of the nuclear energy industry in the near 
term, the Commission is charged with assisting fay ie effective 
long-term development of nuclear energy. The availability of 


adequate fuel supplies is critical to the continued development 


of this important energy source. The Commission believes, 


therefore, that it should help assure adequate fuel resources 
through a program of resource evaluation and technical support 
to private exploration and through a vigorous reactor develop- 
ment program: aimed at extending the supply of low-cost nuclear 
fuel resources through MOLrGTGLLICL SNL ees 

Dias A reevaluation of the long-term ELEN? picture makes 
it apparent that the effort required! by the uranium mining 
industry to meet the projected demand will be even greater than 
foreseen two years ago. The uranium industry faces potential 
domestic commercial requirements for delivery through 1980 
approaching 250,000. tonsaol U20g8 (exclusive of AEC purchases), 
although this demand would be reduced to the extent of AEC sales 
of uranium to industry. Ante ont brant Onewrescrve Ai 1980, 
whichatesconsidérdd towiel the amir mun to support the continued 
expansion of production required, would be about 400,000 tons. 
Thus, during the period through 1980 production plus reserves 
would be about 650,000 tons of 0398; which will require new 
discoveries exceeding 500,000 tons (presently known reserves at 
prices up to $8 mer pound are about 140,000 tons). 

18. Mining and milling capacities will have to be 
expanded to a production capability of nearly 40,000 tons per 
year by 1980 if U. S. requirements are to be met from domestic 
sources. The total investment in exploration and production 
facilities required is estimated Wirtexcess or ol bilrion. * This 


would represent an investment requirement of more than $2 per 
Seateke = 
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pound of U20g sold during the 1967-80 period. If consumers 
wish to negotiate long-term supply contracts committing 
reserves 8 to 10 years or more-in the future, larger ore 
reserves would be needed and the exploration investment would 
be greater. 

19... The Commission considers it important that information 
on uranium availability resulting from uranium exploration by 
private industry be collected and evaluated on a continuing 
basis. Such information on uranium reserves and resources is 
required for sound long-range planning of nuclear power 
development by both Government and industry. The Commission 
also believes that, in view of the large quantities of uranium 
that must be found and produced in the years ahead and the 
great potential savings in the cost of power if low uranium 
costs can be maintained, it is important that there be an , 
adequate program of research and development to achieve an 
improved understanding of the occurrence, characteristics, and 
distribution of uranium me deposits, the underlying ore-forming 
processes, and the technology of discovery and exploitation. 
AEC-sponsored projects of a type not undertaken by industry, 
and appropriate effort by other agencies, particularly mapping 
of areas favorable for uranium by the U. S. Geological Survey, 
are believed essential to this .end. 

2O. Means of extending low-cost nuclear fuel resources are 


being actively pursued. The primary approach, and the ultimate 


ene 


rs) 
a 


solution, to the problem of extending fuel Bret tes is the 
development of breeder reactors which make more fissionable 
material than they burn. An efficient fast. breeder reactor 
would make it possible to utilize most of the energy latent 
in uranium and permit the economic use of higher priced fuel. 
Pending availability of fast breeders, interim measures to 
eonserve lope tale Ny koa Racket brine ele may include advanced converter 
systems which use fuel more err ecientiy than the present 


epeneration of light water moderated reactors. 
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PROJECTED NUCLEAR POWER GROWTH 
COMMERCIAL URANIUM REQUIREMENTS AND SALES 2 BY YEARS 


Installed Capacity 
in Net Electrical 


____ Megawatts _ 
1966 1,800 
1967 a: ° 800 
1968 3, 900 
1969 6.600 
1970 9, 800 
1971 16,500 
1972 23,000 
1973 33, 000 
1974 47,000 
1975 61,000 
1976 74,000 
1977 91,000 
1978 108,000 aa) 
1979 124° 000 34,000 207,000 
1980 145; 000 36.000 . 245,000 


Domestic Sales and Contract Commitments | 
Excludes a Purcha 
ear oO 
nnual 


“Tons of Vs04 “by Year 0 fewer] | 


1966-67 800 800 | 
1968 4 900 5,700 | 
1969 5,000 10, 700 
1970 5,900 16, 600 
1971 7,200 23, ; 800 
1972 7,900 31,700 
197 6,200 375900 
197 np ,400 42,300 
1975-77 i 200 46. 5500 


Foreign Sales by Domestic Producers 
Total 2,440 


1/ Requirements each year include initial fuel for reactors under 
comstruction and makeup fuel for reactors constructed in prior 
years, the latter varying from about 15% of total annual 
requirements in 1966 to Fog in 1980. The computations involve 
assumptions about fuel-processing times and utilize reactor 
characteristics supplied by reactor manufacturers. The tails 
assay in the uranium enrichment plants is taken as 0.2% U-235. 
Plutonium recycle in thermal. reactors is assumed to start in 
1974, resulting in a reduction in annual requirements for U308 
ranging from about 2% in 1973 to 12% in 1980. 
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SUMMARY 


(1) Role of Public Lands 


(a) Land is a vital natural resource and essential to the 
growth of our local, regional and national economy. 


(b) Federal Government must own or control lands essential 
for governmental purposes; such as, lands vital to 
national security and necessary for defense purposes; 
national parks and monuments; national forests; rec- 
reation and wilderness areas; fish and wildlife 
conservation; lands for research and development and 
testing; reclamation, flood control and navigation. 


(c) Lands not required for governmental functions should 
be declared surplus and sold to private parties. 


(d) Federal Government should not own or control land for 
exercise of proprietary functions. 


(2) General Policy Considerations 


(a) Congress should establish a national public land 
policy with standards and guidelines for resource 
administration of public lands. 


(b) Multiple use should be the criteria for establishing 
the land use. Lands essential for governmental 
functions should be put to their highest and best 
use and developed for the maximum good for the 
maximum number. | 


(c) Land exchanges with Federal Government aid in 
improving the economy of dependent communities 
and industry -- procedure should be simplified. 


(d) Surplus and residue lands should be sold to private 
parties -- permittees of residue lands should have 
improved tenure and greater economic security and 
receive compensation for improvements, etc. where 
use of lands is denied or curtailed. 


295 


BRUCE RENWICK-2 


(3) Federal Lands Should Not Be Used To Hinder, Delay 
Or Retard Regional Or National Growth 


(4) 


(a) 


(b) 


(c) 


(a) 


(b) 


Electric industry is a major contributor to growth 
of the economy and mus« use the public lands. 


Interior and Agriculture right-of-way regulations 
impose an executive policy and standard without 
Congressional authority -- violate the multiple-use 
principle of land use -- create serious and 
critical planning and operating problems for the 
electric industry. 


Public lands’ use should not be the means of 
fostering a policy not defined by Congress. 


Conclusion 


Federal Government function of administering public 
lands should be completely divorced from its 
proprietary operations as an electric utility. 


Right-of-way regulations demonstrate urgent need for 
the Congress to establish a national policy with 
standards and guidelines with respect to rights of 
way for transmission lines across Federal lands. 
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Role of Public Lands in the Future 

Since the Federal Government owns lands in each of the 50 states 
and nearly 54% of the land in the 11 western states is federally 
owned, and because land is one of the most vital of our natural 
resources and essential to the growth of our economy and to 
meeting the demands of our ever increasing population, if we 

are to determine the proper role of public lands in the future, 
we must understand the essential nature of government and define 
the dividing lines between the fields of government and free 
enterprise. 


James Madison said: "Government is instituted to protect 
property of every sort; as well as that which lies in the various 
rights of individuals as that which the term particularly 
expresses. This being the end of government, that alone is a 
just government which impartially secures to every man whatever 
is his own." 


Under our concept of society, every individual has the inalienable 
right to acquire, possess and protect property -- and the right 

to engage in a lawful enterprise of his or her own choosing and 
pursue it according to his or her own judgment. 


In that government is merely an agency for the protection of 

human rights, it is the duty of our government to protect this 
natural right in every person within its jurisdiction. It should 
not compete with private business in the production or distribution 
of goods and services. 


In order to carry out its limited governmental role efficiently 
and expeditiously, it is essential that the Federal Government 
own or control lands necessary for governmental purposes. But 
the land demands of our society require that the quantity of 
Federal land holdings be critically examined and any public lands 
not required for such purposes, whether military or non-military 
or for some Federal program within its jurisdiction, should be 
classified as "excess" or "surplus" lands and referred to the 
proper governmental agency for disposal to private ownership 

for private develo»ment under our free enterprise system, Likewise 
all future real property acquisitions by the Federal Government 
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should be carefully scrutinized and the need justified. 


Although individuals may differ as to what are proper govern- 
mental functions as distinguished from proprietary functions, 

I believe it is generally agreed that lands are required by the 
Federal Government for the proper exercise of the following 
governmental purposes: 


(1) Lands vital to National Security and necessary for Defense 
Purposes 


(2) National Parks and Monuments 
(3) National Forests 


(a) National Forest lands total approximately 186 million 
acres (including 8 million acres now classified as 
"wilderness", "wild'' and "canoe.") 


Although the national forests should be administered 
so as to conserve timber as a natural resource, the 
multiple-use principle of management should continue 
so as to permit recreation, including hunting and 
fishing, cattle-sheep grazing, timber harvesting, 
orderly and intelligent development of mineral 
resources, electric power transmission and others. 


Lands included in national forests which are not in 
fact forest lands except lands classified for | 
wilderness preservation should be disposed of to 
private ownership. 


(4) Recreational and Wilderness Areas 
(5) Fish and Wildlife Conservation 


(6) Lands (including the sea bed of the Continental Shelf) 
necessary for research and development and testing in the 
fields of atomic energy, aeronautics, aerospace, agri- 
cultural research, soil and water conservation, anti- 
pollution and pesticide control, and exploitation of 
resources of the Continental Shelf. 
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(7) Lands for Reclamation, Flood Control and Navigation 


General Policy Considerations 


It is my opinion, supported in part by testimony of witnesses 
at regional hearings held by this Commission, that 


(1) The management, use and disposition of public lands are 
matters of national concern and Congress, because of the re- 
sponsibility placed upon it by the Constitution for the dis- 
position and use of Federal property, should establish a 
sound national public land policy in keeping with current and 
future needs. 


(2) The management principle of "multiple use" should be the 
basic criteria for determining how public lands are to be used. 
By ‘multiple use'' I mean the public lands and the several 
resources found on such lands should be used in a combination 
that will best meet the needs of the people consistent with the 
capability of the land and without impairment to the productivity 
of the land - always giving due consideration to the local and 
general public viewpoint. 


Although I support the multiple-use principle, I believe it 
would be sound public policy for Congress in a national public 
land policy to provide that, if after full consideration of all 
possible uses it is determined that it is in the national 
interest, certain areas of the public lands may be reserved 

for limited or even single purpose use. 


(3) Our national resources and public lands which are essential 
to the performance of governmental functions (see page 2 hereof) , 
should be retained and put to their highest and best use and 
developed for the maximum good for the maximum number. 


(4) We should seek an optimum pattern of land use so that each 
classification of land may make a maximum contribution toward 
the attainment of public economic and social goals. 


(5) Public lands no longer needed for withdrawal programs 
should be restored to the public domain for multiple use or 

set aside for restricted future utilization because of military 
uses to which the land has been put. 
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(6). Exchange of Lands 


(a) As a means of improving the economy and stability of 
dependent communities and industry and of alleviating it 
and intermingled | 

ownership of State, private and Federal 1 
western states, a new and simplified 
expediting land exchang 


(b) To maintain stabilit 


(c) Public land ownership should not be ex 


the exchange of cutting rights to publ 
private Lands. | 


(7) Surplus and Residue Lands _ ; | 


Included in this classification are lands no longer required for 
the performance of the governmental functions enumerated on | 
Page 2 hereof and also approximately 177 million acres of non- 
appropriated Public Domain sometimes called "residue'' lands under | 
the jurisdiction of the BLM. . 


tended through 
ie timber for | 


t Congress lay down 
and use of Taylor 
Even though the Taylor Grazing Act has given | 
and marginal land, the | 
ed and strengthened go as 


omic security and the added 
e maximum conservation use of the lands and 
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to invest money and labor in range improvements without fear 
of preclusion. The certainty of tenure also gives to the user 


a permit which would be acceptable as collateral at lending 
institutions. 


Permittees should bé paid compensation at fair market value 
for (1) capital improvements placed on Federal lands by per- 
mittees when their use is denied or curtailed and (2) loss 

in value of "base lands" in which an investment was required 
as a condition of the use of the public land and its resources 
when use of public land or resources are denied or curtailed, 


In order to protect and improve the local and State economies 
by restoring residue lands to the tax rolls and as a means of 
encouraging the development of such land under free enterprise, 
preference to purchase on a long-term contract should be given 
to permittees in order to get such lands into private ownership. 
Such lands though marginal are important and valuable to the 
livestock industry for summer or winter grazing and can be used 
and operated by the livestock permittees as economic units in 
connection with their "base lands." 


Likewise lands which have a potential as agriculture lands 
should be offered for sale on reasonable terms and conditions. 


(8) Although it is impractical for Congress to formulate and 
prescribe the detailed administration of the laws which it 
enacts with reference to public lands, it should enunciate the 
objectives which it seeks and establish adequate and specific 
legislative standards to guide administrative action so as to 
attain the objectives, Such standards and guidelines should 
be reviewed periodically through the committee system which 
has served Congress and our nation well for many years to make 
certain its policy is carried out by the various departments 
and agencies in accordance with the intent of the law. 


Federal Lands Should Not Be Used To Hinder, Delay Or Retard 
Regional or National Growth 


If the investor-owned electric companies are to continue to be 
a major contributor to the growth of our economy and fulfill 
their obligations to be ready and able to supply reliable 
electric service at the lowest possible cost, we must build 
new power plants and new transmission lines, and we must use 
the public lands. 
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| 
As a result of the study and recommendations to be made by this 
Commission the electric industry is hopeful that a consistent, 
sound and equitable policy with broad, clear-cut standards and 
guidelines will be established by the Congress concerning the 
use of Federal public lands for rights. of way to const:ruct 
electric transmission lines not subject to inequitable and 
burdensome requirements. 


Our industry does not claim any right or privilege to the use 
of public lands in a manner that may interfere with or obstruct 


any authorized undertaking of the United States. 


We favor the multiple-use management principle in connection 
with public lands. If lands owned by the Federal Government 
are capable of rendering several important seryices, all to 
the welfare of the general public and none incompatible to 
each other and a public need ig demonstrated, public lands’ 
use should not be the means of imposing a policy which has 
not been defined by the Congress. But unfortunately this is 
the situation which actually exists today as a result of the 
right-of-way regulations promulgated by the Secretaries of 


The conditions imposed by the regulations bear no relation- 
ship to the concept of multiple use, but relate to an asserted 
right of the Secretary of Interior to use and alter non-Federal 
transmission lines for the purpose of promoting an alleged but 
undefined power-marketing program of the Secretary of the 
Interior which includes an asserted right to use such lines 

for the purpose of taking away and serving the customers of 

the utility that constructed these lines. 


By these right-of-way regulations the Secretary of the Interior 
has the alleged power to deny use of Federal lands for trans-~- 
mission line rights of way to non-Federal suppliers, not based 
upon such use being incompatible with a higher or better use 

of the lands, but rather that such use will conflict with 

the undefined "Federal power-marketing program." 


Such an approach to the administration of our public lands 
is not in the public interest of low cost, reliable power supply. 
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The power-marketing program of the United States is nowhere 
defined or made subject to any standards or restrictions. 

What is it? The Congress has given no definition or guidance, 
eoagee! have the Departments of Interior or Agriculture defined 
the term, 


In a press conference held while the regulations were in the 
process of adoption, the Secretary of Interior answering a 
question about this power-marketing program said: 


"Well, the federal power marketing program is really the 
power marketing program administered by this department 
and its power marketing agencies, so I think this should 
be quite plain." 


"The program", then, is apparently what Interior says it is, 
or thinks it ought to be. There is nothing in the regulations 
to recognize the primary right of the Congress, rather than 
the Executive, to determine such program and policy. 


On October 16, 1963, at a hearing before the Independent Offices 
Subcommittee of the Senate Appropriations Committee concerning 
appropriations requested by the Federal Power Commission, the 
following colloquy occurred between Senator Allott, Mr. Swidler 
(Chairman of the Federal Power Commission) and Senator Magnuson 
concerning the "Federal power-marketing program:" 


"Senator Allott. That regulation (referring to the right- 
of-way regulations - underlining added) as you recall, pro- 
vides, and I am not quoting exactly, that such applications 
must comply with the Federal marketing policy. Do you know 
what the Federal marketing policy is in the United States? 


"Mr, Swidler. No, sir, I do not. I have raised that 
question myself, sir. 


"Senator Allott. Do you know of anybody else who knows? 


"Senator Magnuson. I was going to suggest that I do not 
know anybody who does know. 
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"Mr, Swidler. No, sir, I do not. The response that I get 
is that it is obvious, that anybody should be able to 
tell. But I do not make the grade, because I do not. 


"Senator Allott. I do not quite~--anybody should be able 
to tell what the Federal marketing policy is? 


"Mr. Swidler. Yes, sir. 


"Senator Allott. Who do you think would have the power 
to define what the Federal marketing policy of the United 
States should be? 


"Mr, Swidler. To me, this is not a self-explanatory term, 
Senator Allott. 


"Senator Allott. Congress is the only body in the United 
States which has the power to do that, is that not true? 


"Mr. Swidler, I would think so." 


Conformance with the ''Federal power-marketing program" is 
imposed as an executive rather than a legislative standard. 
The Departments of Interior and Agriculture have adopted a 
policy of using the proprietorship of the public lands to 
impose a policy not sanctioned by the Congress. 


The regulations impose upon a grantee of a right of way across 
Federal lands burdensome, unfair, unworkable and expensive 
requirements for the use of such transmission facilities by 
the United States. These requirements are 


(a) The right of Secretary of Interior to determine that 
there is "surplus" capacity in a transmission line and 
to use such "surplus" capacity to transmit or wheel 
Federal power to preference customers; 


(b) Require interconnection with Interior Department 
facilities to utilize such "surplus" capacity; and 
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(c) Allow the Secretary to increase the capacity of such line 
for the exclusive and permanent use of the Interior 
Department. 


The regulations disregard the realities of power transmission 
technology, impose serious operating problems and threaten 
efficiency of transmission. Transmission lines, particularly 
in an interconnected and integrated system, are generally 
designed to provide capacity for system emergency conditions 
and to provide for expected load growth. It is the prudent 
and most economical way to plan, design and construct for 
growth and continuous reliable and economic service under 
whatever operating circumstances occur on the system. The 
regulations do not recognize that capacity might be, and 
frequently should be and is, built into a facility to pro- 
vide for loads during periods of system emergency or for 
expected growth. Interior can claim that there is surplus 
capacity, with the applicant taking the position that the 
unused capacity is not surplus but really is "reserve" 
capacity for system emergency or growth. The result would 
be disagreement, perhaps arbitration or probably, as a 
practical matter, the loss of the opportunity for a useful 
permit. 


The evaluation of the capacity of a transmission line and the 
determination of the system requirements upon such line are 
matters of great complexity which call for painstaking, 
expensive analysis and are the subject of professional opinion. 


Because of its unique familiarity with the engineering problems 
involved, the holder of the transmission line must be the 

final arbiter of whether, if at all, "surplus" capacity exists 
in the line. But under the regulations the Secretary of 
Interior, with no standards or guidelines prescribed, makes 

the final decision. His decision stands unless it is tested 
by a cumbersome arbitration proceeding. 


Serious planning and operating problems also confront the 
utility because there is no provision in the regulations which 
compels the government to accede to the grantee’s request to 
recapture surplus capacity taken by the government. The 
matter is purely discretionary with iiterior. 


305 


BRUCE RENWICK-10 


We do not believe there is any necessity for the government to. 
take the "reserve'' capacity of the transmission line facilities — 
of our companies. There is already a substantial movement of 
Federal electric power by non-Federal utility systems and. 
movement of non-Federal utility system power by. Federal trans- 
mission systems in the western states and in other areas of 
the United States. 


Most electric companies are members of power pools, and, as 
such, have contractual obligations which they would be unable 
to meet without large additional and unnecessary expense: if a 
portion of their transmission systems is subject to appropriation 
by the Interior Department. The very reason for pooling 
arrangements, such as reducing the reserve capacity requirements 
of an individual system, can be RPESEAS by these regulation | 
requirements. 


Complex operating and planning problems inherent in the movement 
of power cannot be solved by the imposition of umtiformly. | 
applicable fixed regulations, but can be dealt with appropriately 
only by negotiated arrangements tailored to the characteristics 
of specific transmission systems. We know of no reason why 
this orderly process of movement of electric energy. under 
negotiated contracts should not continue and expand as needed. 


Conclusion 


We believe the functions of the Federal Government in admin- 
istering public lands should be completely divorced from its 
operations as an electric utility. Under present laws, the 
Department of Interior has a definite conflict of interest 
between its governmental function as the custodian of public 
lands and its proprietary function as manager of certain 
electric utility operations. 


The operation of a large electric. system is far more complex 
than many people realize and the serious and complex operating 
problems created by the right-of-way regulations of the 
Departments of Interior and Agriculture demonstrate the urgent 
need for Congress to establish a policy with standards and 
guidelines with respect to rights of way for transmission lines 
across public lands. 
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SUMMARY 


Ultimate control over all public lands should be placed in 
a single agency, which would dispose of the land or allocate 


retained land to various government agencies for specific 
purposes. 


Administration of the public lands by various agencies should 


then be governed by a few basic, consistent rules and regu- 
lations. 


Allocation of public lands to various agencies should be 
flexible in order to meet changing situations. 


Classification of public lands should be used to identify 
lands for disposal and to assign lands to various agencies 
for administration. 


307 


FRED_ SMITH 


Let's not lose sight of the forest for the trees. Almost i 
any suggéstion concerning the role of public lands can have | 
considerable validity against the backdrop of the present 
situation. But that shouldn't freeze the as Eola ox 7] 
disposition of public lands for all time. | 


We might make a serious mistake by freezing specific 
recommendations instead of concentrating upon a mechanism 
to control public lands in the future in such a way that 
they can meet changing situations. 


It seems to me that the first requirement, if we are to 
have responsible management of public lands, is’ to put the 
ownership and ultimate control (that is, régulations for 
use, determination of disposal practices, reservations for 
minerals, ete.) in the Hands of a single agency. It may 
seem like a ridiculous parallel, but the GSA'motor pool is 
somewhat comparable. If ultimate control of all public 
lands were retained by some such agency, which had the 
right to allocate these lands to various agencies of the 
government, as well as to take them back when they have 
served their purpose or to dispose of them outside of the 
government, we would at least be a step closer to the 
securing of consistent land use policies. We also would be 
well along in curbing land hoarding, which is a well estab- 
lished bureaucratic disease. 


Under such an arrangement, I think we could assure multiple- 
use where multiple-use is indicated ~- and where multiple-use 
is sometimes denied simply because a land-holding agency 
doesn't want anyone else in its preserves. 


We also would short-circuit the tendency on the part of 
land-holding agencies to go into extraneous businesses in 
an effort to prevent losing their lands or their prestige. 
Outdoor recreation is a striking example: when it became 
popular, virtually every bureau developed a competitive 
plan in an effort to head off raids by legitimate or estab- 
lished recreation agencies. 


In the case of the Reclamation Engineers, the possession of 
land gave them a perhaps unwarranted Opportunity to 
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incorporate recreation as a source of funds to finance dams 
and reservoirs. This sort of thing could go to ridiculous 
extremes, which could be eliminated if the Reclamation 
Engineers, or any other agency, were allocated land by the 
central agency solely for its own essential purposes. 


My recommendation would be that we call for a central land- 
holding agency and recommend the sort of administrative and 
policy establishment it would necessarily require in order 
to keep public lands in what might be considered a fluid 
state; covered, however, by a few basic rules and regula- 
tions which would be consistent no matter what agency of 
the government was given the use of the land. 


Having succeeded in getting a management handle on public 
lands, it seems to me it should then be possible to design 
a classification system into which public lands would fall. 
This classification system would be something like the 
classification designed by the Cutdoor Recreation Resources 
Review Commission, in which certain types of management 
were specified for certain types of land. Such a classi- a 
fication would tend to single out those areas which could 
easily be disposed of, and might also define a type of land 
on which the government would maintain a "temporary" hold, 
with the prospect of subsequent disposition. 
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SUMMARY 


The role that the public lands should have in the future can 
be divided into three parts: i 


1. Continue to provide a source of valuable natural resources, 
both renewable and non-renewable, facilities and environment 
for recreation, areas for national defense installations and 
operations, and areas for the installation of facilities to 
improve flood control, navigation, and reclamation. 


2. A source of lands with which the United States can fulfill 
its expressed and implied obligations to the various states. 


3. As a catalyst for private investment and private develop- 
ment, and as a stimulus to our free enterprise system. 


The general policy considerations that should prevail in the 
furtherance of this role include the following: 


l. Only those lands for which there is a definite and clear 
cut present or future paramount use for or by the public should 
be indefinitely retained as public lands. All other present 
public lands, particularly isolated tracts of less than 640 
acres, should be disposed of in an orderly manner to either 

the private sector, the states, or local communities. 


2. Multiple use should be the highest priority single policy 
in governing the administration of the retained public lands. 


3. In the interests of our national security and future economic 
progress, the development of minerals on and under the retained 
lands should be encouraged. 


4. Great care should be used in withdrawing lands for a single 
purpose in order to avoid tying up the public domain for use by 
only a limited number of citizens. 


5. The administration of the public lands should be placed under 
the jurisdiction of a single government agency with the federal 
government acting as a trustee of these lands for the people of 
the United States. 
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6. The administration of appeals procedures of federal agencies 
involved in administration of public lands should be improved upon 
so that all parties would be insured due process of law. 


7. A greater portion of the income from the retained public 
lands should be returned for use by the various states, counties, 
and communities, particularly those which face economic hardship, 
as a result of the extent of federal land ownership. 


H. A. (Dave) True, Jr. 


Certainly the role that the public lands should have in the 


future cannot be stated in “the singular. In my judgment the 
many roles that the public lands should have in the future might > 
be -grouped in three general categories ‘such “as: . 


1. Continue to provide -a‘source of valuable natural resources, 
both renewable and non-renewable, facilities and environment 
for recreation, areas for national defense installations and 
operations, and areas for the installation of facilities ‘to 
improve flood control, navigation, and reclamation. 


The production of renewable sources from the lands of the United 
States have through such avenues as timber production and grazing 
been significant in raising this country's standard of living 

to the highest the world has ever known. Withholding these 
renewable resources from use on the public lands can only 
penalize future standards of living. 


The production of non-renewable natural resources has been a 
paramount factor in the development of our industrial stature. 
In the case of energy fuels it can be proven that every nation's 
standard of living is directly proportional to the amount of 
energy fuels consumed by its population on a percapita basis. 
The United States is the only major power in the free world 
which is capable of producing all of its energy needs. Should 
the United States ever find itself incapable of producing all 

of its energy needs it will surely sink to a second-rate nation. 
Therefore, the natural resources of our public lands, especially 
the energy fuels, should be continuously available for develop- 
ment and production by the private segment at a reasonable cost 
and under reasonable regulations. 


The demand for and the business of recreation is growing 
spectacularly in this country and adequate provision should be 
made for recreation areas, particularly within easy access 

of urban concentrations of people. 


Areas for national defense installations and operations 
including the testing of nuclear devices should always be 
adequate for our military needs, expanded when needed, and 
contracted when no longer needed. 
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The importance of flood control, navigation, and reclamation a? 
has long been established and lands necessary for their maintenance 
or improvement should be retained or acquired as the case may be. 


2. A source of lands with which the United States can fulfull 
its expressed and implied obligations to the various states. 


Many obligations, some dating back to statehood, are still 
owing to the states by the federal government. These should 
be promptly ascertained and fulfilled. In addition there are 
great and obvious inequities between the various states. The 
original states and those granted statehood early were given 
title to all of their lands and all of their minerals. This 
Situation slowly changed to where some of the so-called public 
lands states received less than 10% of their land area and 
their minerals. 


That the philosophy of the Congress has been changing against 
such impoverishment of the states is adequately demonstrated 

by the fact that our newest state, Alaska, will receive a full 
90% of the income from its minerals. 


3. Continue to serve as a catalyst for private investment and 
private development, and as a stimulus to our free enterprise 
system. 


There can be no question that our present "affluent society" 
is a direct result of our free enterprise system, and the 
availability to individuals and groups, both large and small, 
of the opportunity to develop ideas, new products, and new 
methods of production. A great many of these ideas, products, 
and methods of production have stemmed from our lands and 

the resources these lands contain. Nothing should be done in 
the future to inhibit the use of our lands or their resources 
by this free enterprise system. 


The general policy considerations that should prevail in the 
furtherance of these roles are nearly innumerable, but might 
well include the following: 


1. Only those lands for which there is a definite and clear 

cut present or future paramount use for or by the public should 
be indefinitely retained as public lands. All other present 
public lands, particularly isolated tracts of less than 640 acres, 
should be disposed of in an orderly manner to either the private 
sector, the states, or local communities. 
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In such disposition both implied and expressed obligations 
to the various states should be recognized, and the interests 
of the public should be protected by soliciting competitive 
bids on all lands sold. The rights of present users should 
be protected through the privilege of meeting the highest 
bid and by compensation for privately owned improvements, if 
the lands are sold to a third party. 


2. Multiple use should be the highest priority single policy 
in governing the administration of the retained public lands. 


All uses should be considered compatible until proven otherwise | 
and a definite formula should be provided to determine priorities 


in those cases where all uses are proven to be incompatible. 


While it will unquestionably be difficult to establish criteria 
to determine the priority of the various uses, this seems to be 
one of the most important decisions facing the Public Land 

Law Review Commission. 


3. In the interest of our national security and future 
economic progress, the development of minerals on and under 
the retained lands should be encouraged. In most cases it has 
been demonstrated that minerals can be developed and produced 
with full compatibility to the multiple use principle. Efforts 
should be made to improve the administration of the Mineral 
Leasing Act of 1920 and no change should be made in present 
laws which make it more difficult to explore for and produce 
minerals. 


The basic soundness of the Mineral Leasing Act of 1920 is 
adequately demonstrated by the fact that our nation can now 
produce all of the energy fuels it consumes. Unfortunately, 
Our reserve productive capacity of oil and gas has diminished 
in the past several years, and if this trend continues, it 
will be only a few years until this country is unable to 
produce its own requirements. Therefore most serious con- 
sideration should be given to increasing the incentives and 
the rewards for discovering and producing oil and gas on 

the public lands. Any reduction in the incentive and reward 
for such production could well place our country in mortal 
danger. 


4. Great care should be ysed in withdrawing lands for a 
Simglé purpose in order to avoid tying’ up the public domain 
for use by only a limited number of citizens. Here again, 


the principle of multiple use should be paramount. 3] 
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5. The administration of the public lands should be placed 
under the jurisdiction of a single government agency with the 
federal government acting as a trustee of these lands for the 
people of the United States. 


For example, it just does not make sense to have the Department 
of Agriculture's Forest Service administering "National Grass- 
lands" immediately adjacent to identical lands classified as 
“Taylor Grazing" and administered by the Bureau of Land Manage- 
ment of the Interior Department, when completely different 
rules, regulations, restrictions, and supervision are applied 
by these agencies. The public lands aré actually owned by 

the people and should be administered by the federal govern- 
ment, not as a "landlord" but as a "trustee". The Congress 
should legislate a much clearer and moré definitive set of 
guidelines for the administrative agency to follow in carrying 
out its jurisdiction over the public lafds. 


6. The administration of appeals procedures of federal agencies 
involved in administration of public lands should be improved 
upon so that all parties would be insured due process of law. 


The administrative procedure should be changed to eliminate 
the present practice of several agencies permitting the agency 
to act as the prosecution, the judge, the jury, and the court 
of appeals. The present hodge-podge and red tape of rules and 
regulations often prevent a private citizen from actually 
making any appeal whatsoever from administrative decisions. 


7. A greater portion of the income from the retained public 
lands should be returned for use by the various states, 
counties, and communities, particularly those which face 
economic hardship, as a result of the extent of federal land 
ownership. 


Many states, counties, and communities have had their 

tax base so restricted by federal ownership that they find it 
impossible to provide their citizens with adequate services 
such as schools, streets, and highways, police and fire pro- 
tection, etc., or can do so only by confiscatory taxation on 
its property owning citizens. Payments by the federal govern- 
ment in lieu of taxes often are insignificant compared to the 
taxes that would be assessed against the lands if they were 

in private ownership. 


315 


MICHAEL F. WIDMAN | 


SUMMARY 


The development of the vast oil shale resources of western United | 
States poses three major policy questions relating to: 


1. Whether or not oil shale development should be by public or 
private agencies. 


2. The urgency which should be attached to the development of 
oil shale. 


3. The impact of oil shale on competitive sources. 


The position of the United Mine Workers of America on these 
questions is: 


1, We do not have sufficient information to determine whether oil 
shale should be developed in the public or private sector and 
therefore such a determination must await further gathering of 
facts. 


2. While we recognize the desirability of oil shale development, 
we do not share the sense of urgency for such development that is 
felt in many quarters. 


3. The development of oil shale should take place within the 


overall framework of energy resources development, with full 
consideration for its impact on all sources of energy. 
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Because of our particular interest and knowledge of the subject, 
the United Mine Workers of America has prepared its paper on the 
development of oil shale resources of western United States. It 
is our opinion that the magnitude of the public interest in the 
development and utilization of our oil shale resources makes it 
the most important question to come before the Public Land Law 
Review Commission. 


To our minds, oil shale development raises three questions of 
urgent national policy: 

1. Whether or not such public lands are to be opened to private 
development, at what price, and with what safeguards to the 
American public? 


2. What urgency should be attached to the development of the vast 
reserves of oil shale? 


3. What will be the impact of oil shale upon competitive energy 
sources? 


Perhaps the first policy question, the question of public lands, 
is the most evident and the one most debated in Congress and 
before the bar of public opinion. 


In our opinion, the public lands containing oil shale are first 
of all a public resource, a part of the national treasury of the 
American people. From this conclusion we can do no other but . 
conclude that whatever development does take place, it should be 
carried on in the interest of all of the American people. We 
therefore oppose the leasing of federal lands to private companies 
under the present state of the technology and the competitive 
parameters within which oil shale would have to compete. 


Instead, we believe that further regearch and development measures 
are in order to more fully assess the real value of shale and to 
further develop its technology. After such rgsearch and develop- 
ment efforts have born fruit, those who estahlish national policy 
will be in a much better position to set a national policy for 
shale that best fits the need. 
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This is not to say that the UMWA opposes private development as 
such, or that we are against the leasing of oil shale lands to 
individual companies. Rather, we are suggesting that the time 
for that decision is not yet at hand because we are not yet far 
enough along to know all of the information that we will have to 
know to make an effective determination. When we are, when the 
facts are in, then, some further steps can be taken. 


We know that there is a great deal of agitation for the granting 
of oil shale lands to private corporations now, with further 
development to be left in private hands. It is said that unless 
this is done the oil shale resources will lay fallow, never to 
be developed. 


We do not share this view. We feel that it falls short in 
several crucial ways. 


First, it ignores the fact that large amounts of oil shale re- 
serves are now in private hands. One estimate of privately held 
shale reserves places the quantity at 51.5 billioa barrels, with 
an additional 23.5 billion barrels currently being contested. 
Thus, there is ample privately held land for any conceivable 
research and development program and certainly enough for private 
industry to develop a technology to utilize oil shale in the 
interest of all Americans. 


Second, there is no certainty that private industry will develop 
oil shale once the task is given over to them. Instead, it is 
entirely feasible that the oil industry, which exercises a high 
degree of market control, will retard the fullest development of 
oil shale in the event that such development runs counter to its 
own short-range interests. 


Third, the presence of large quantities of oil shale is a unique 
opportunity for America to develop a resource for all of its 
people. We recognize that oil shale is not the answer to many 
repressing fiscal and budgetary problems. But, we all can see 
that with proper development it can make a contribution to the 
future generations of Americans by returning value to the 
national treasury for many years to come. 


Fourth, it is entirely possible that a public corporation will be 
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the best way to further develop oil shale. We have several 
public corporations in the U.S. to meet particular or extraordi- 
nary needs. COMSAT is one, TVA is another. In both instances, 
the wider interest of the U.S. was recognized and it was felt 
that the public welfare required more than the normal operation 
of the free enterprise economy. 


In the development of oil shale, the government has a unique 
opportunity to develop a natural resource in the public interest. 
Such a development is possible because, as of now, the actual 
resource is in the public domain. It is also important to note 
that much of the research and development efforts have been 
carried on by the government. Therefore, it would not seem to 
be prudent to give this resource away, nor to turn its further 
exploitation over to selfish interests, a move which will return 
little, if anything, to the American people. 


The second question, and one which is closely tied to the first, 
is the question as to the urgency of oil shale development. 

From the material that we have read and from those knowledgeable 
in the field, we gather that there is a sense of urgency, a 
feeling that we must proceed post-haste to develop our shale 
resources. Underscoring this belief seems to be a feeling on the 
part of shale proponents that: 


1. The need for petroleum will soon outstrip the physical re- 
sources of petroleum available to us and further, that the cost 
of new exploration will continue to increase, necessitating the 
use Of oil shale. 


2. If oil shale is not developed, it will soon be made obsolete 
by other energy sources, such as Canadian tar sands. 


We agree that the demand for petroleum has risen rapidly and that 
the demand will probably continue to increase. Figures from the 
U.S. Bureau of Mines show the growth of U.S. demand for petroleum 
products from 7,760,000 barrels per day in 1954, to a preliminary 
estimate of 12,080,000 barrels per day in 1966. To date most of 
this demand has been satisfied from domestic sources, but there 
has been analarming tendency to import ever increasing quantities 
in recent years. For example, imports as a percentage of the 
total domestic demand have increased from 15.7% in 1958, to 19.7% 
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in 1966, despite the presence of supposedly rigid import con- 
trols. 


We also recognize that exploration for new reserves are becoming 
more expensive and with increasingly less productive results. 
For example, oil industry sources place the cost per well at an 
average of $58,600 in 1962, as opposed to $53,500 in 1959. The | 
figure is undoubtedly much higher today. In addition, the depth ' 
of new wells in the U.S. is going deeper. In 1955, the average 
depth was less than 4,000 feet, while in 1966 the average was 
4,351 feet. As such wells go ever deeper in search of oil, the 
incremental cost per foot increases at an accelerating rate, a 
fact that is well documented in the petroleum business. 


But even if we accept the above facts, it does not necessarily 
follow that oil shale development is vital to the continued 
viability of the petroleum industry. Such urgency presupposes 
that no other alternatives are open and that if oil shale is not 
developed, the nation will face a petroleum shortage. 


We suggest that this view is erroneous. It is for several 
reasons. 


First, coal and not oil shale is the largest reserve of fossil 
fuels within the U.S. It is estimated there there are reserves 
of 17 quadrillion Btu of coal, as opposed to 4 quadrillion Btu 
of oil shale. Also, much of the remaining reserves of coal in 
this country are in the West in widely scattered deposits, many 
of which could support a refinery complex. More importantly, 
current research efforts on the liquifaction of coal indicate 
that success is now feasible and imminent. Such success would 
mean that coal would have advantages over shale, such as: 


- it is not as limited geographically; 


- the technology of production and use is well known 
and could be speedily implemented. 


All of the above should not suggest that we oppose the reasonable 
development of oil shale. We do not. But, we feel that the 
record should not contain the erroneous impression that oil shale 
is the only alternative to a shortage of petroleum. 
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Second, much of the present shortage of petroleum, if indeed 
there is to be a shortage, stems as much from the neglect on the 
part of the government to the domestic fuel industry as it does 
to any other single cause. We are referring, of course, to the 
increasingly loose restrictions upon the importation of energy 
sources, including residual oil, crude petroleum and natural gas. 
If the American energy industry were assured of some protection 
from this foreign influx, it would be able to provide for the 
fuel needs of America for generations to come. 


In other words, we are making the point: The development of oil 
shale is not a crisis proposition, it is not something that our 
nation has to rush into to avert a crisis. Rather, the situation 
is one that lends itself to caution, to seeking for some of the 
answers in the fields of technology and law, answers that are 
absolutely necessary for a sound national policy. 


This discussion leads to a consideration of oil shale as it 
relates to the other sources of energy. 


It is obvious that oil shale is a valuable natural resource, a 
resource which will in time find its way into the energy struc- 
ture of the U.S. This should be apparent to all and certainly 
we are very much aware of it and the consequences that it holds 
for thé coal industry whose employees we represent. 


On the other hand, even if one accepts the inevitability of oil 
shale's entry into the energy market, there still remains the 
disturbing questions of when such entry will take place and how 
it will occur. It is these questions which we suggest are vital 
for any balanced examination of the problem at hand. 


We have an illustration of the chaos that can come to an industry 
because of the unwise use of governmental power in the develop- 
ment of atomic energy. It is not necessary to go into detail in 
this aspect of energy at this time, except to point out that the 
growth of nuclear power has come because of a one-sided view of 
the energy complex, a view with serious ramifications for the 
future of the American people. 


We hope that the development of oil shale is handled better and 
that: 
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1. Some consideration is given to the impact of oil shale upon 
competing industries and that this consideration is reflected in 
the way in which oil shale is introduced and developed. 


2. Research efforts on shale are considered within the totality 
of research efforts on other energy sources and not as. an item 
apart without any relation to other energy sources. 


3. The development of oil shale will recognize the traditional 
free enterprise nature of our system and will not impose an un- 
economic source of energy on the American consumers and upon 
competitive industries. 


4. Clear-cut lines of demarcation be established to delineate 
research and development and commercial exploitation. It is our 
hope that such a line will permit oil shale, as well as coal, to 
compete in a fair manner for the energy market of this nation. 


Perhaps the question under discussion is much broader than oil 
shale. In many respects it touches upon the need for a National 
Energy Policy -- a policy which will consider the totality of 
energy resources and needs and fit programs to meet those needs 
with the resources available. But, even if one considers oil 
shale by itself, it is obvious that an unwise program in its 
development will have serious effects in other parts of the 
economy. We hope that those charged with oil shale development 
will be cognizant of these repercussions and will act accordingly. 
We also hope that eventually we in the U.S. will have an energy 
policy which will permit a balanced energy program to include an 
overall national assessment of resources and needs. 


There is one other point that I wish to make. We have studied 
the proposals of the Secretary of the Interior with respect to 
the leasing of federal lands for research and development. In 
theory we agree with this proposal, with one exception. That is, 
public lands should be used for such research and development by 
private corporations only to the extent that private facilities 
andlands are not otherwise available. Further, the public re- | 
sources should be used for public research, with government funds "| 
to the extent that such research is warranted. Finally, all 
research that is conducted on public lands, whether with govern- 
ment funds or with private funds should be made available to all. 
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In conclusion, we believe that the development of oil shale 
the fruits of that development should be the responsibility 
the people of the U.S. We do not believe that turning over 
vast oil shale reserves of our western states to private 

corporations is in the public interest, nor will' it redound 
beneficially to the public in the years ahead. Rather, oil 


and 
of 
the 


shale 


is a national treasure -- a treasure for all of the people of the 


U.S. 
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January 9, 1968 


Honorable Wayne N. Aspinall 

Chairman, Public Land Law Review 
Comnission 

Washington, D, C. 20006 


Dear Mr. Chairman: ‘\ 


Director Pearl's letter of November 14, 1967, invited 
statements from Advisory Council members specifically on 
the "Role that the public lands will and should have in 
the future," and on “General policy considerations that 
should prevail in furtherance of this role." I have not 
responded on a timely basis, and this letter hardly 
qualifies as a fully responsive answer. My thoughts on 
the subject may be of general interest to you and Director 
Pearl, but I request they not be published or summarized 
as coming from me at the Council meeting this week. 


Confessing at the outset to a difference of view about 
yhere the Commission's emphasis should be placed, I can 
begin by saying that I do not believe the first question 
elicits comment on the right issue, I do not see the issue 
in the stated term of divining the “role of the public lands" 
either as a prediction or as a recommendation. As an ad- 
vanced and complex society, we indeed need a well-developed 
“land-use policy", but we do not need one which is drawn 
along the differentiation of federal and nonfederal owner- 
ship, or even along public and private ownership. lLand-use 
is a proper concern of governments in modern society, and 
sovereign concern ought to be broad enough to see that its 
own role as a landowner is not incompatible. General policies 
ought to apply to the federal proprietor as well as to the 
private proprietor. It isn't the proprietorship, but the use, 
which counts. 
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It is not sufficient to answer that the federal 
government ought to begin the effort for a general land-use 
policy by giving intensive attention to the policies for its 
own lands, The federal government, the federal system being 
what it is, must always have the dominant role in the areas 
where it sets out to act at all. Unless it recognizes 
certain fundamental relationships of the federal system, and 
moves with a sense of restraint, the tail of land policy will 
wag the dog of government in certain parts of the country. 


To be more blunt about it, it is a characteristic of 
federal preoccupation with the proprietorship over land in 
the West to resist recognizing the basic incompatibility of 
the federal proprietorship and the states" police power. 


To return to the first question, it calls for seeing 
into the future, and I am suspicious of governmental clair- 
voyance. It is never as good as we think it should have 
been when we look back upon it. The Commission started with 
the assumption that the public land laws had "just growed" 
like Topsy. It is too easy to accept this as an indictment 
of our predecessors, whether administrators or legislators, 
Historically, the United States has always assigned a "role" 
to the public lands. From the earliest days of the Republic, 
even before the Constitution was adopted, the national govern- 
ment has held title to real property not directly use for its 
gsovernnental purposes, Policies for public lands, i.e., 
legislative definition of a role for then, have gyrated: from 
using them to pay the national debt, to promoting settlement 
and realization of a Manifest destiny; from social reform to 
condonation of prior technical trespass (pre-emption); and 
from cheap prices to dear prices, from wholesale to retail 
parcels, from military bounty to railroad grant. A study of 
history may indicate that past governmental decisions have 
been either unconscious or heedless or irrational -- but, for 
me at least, a confidence in the integrity of our system of 
government precludes retrospective second-guessing of past 
decisions, or the arrogant conclusion that the wise men of 
our generation, if then in charge, would have done things 
differently... In the last analysis, in the whole of our 
history, the people have had fox the public lands, as for all 
other public questions, the quality of decision-making which 
a representative free government provides -- no better and 
no worse, 
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It was a given premise of the enactnent. of the statute 
creating the Public Land Law Review Commission that past 
decisions, executive, legislative, and judicial, in the 
field of public land policy, make a most uneven tapcstry. 
One of the jarring lines of this tapestry is the differ- 
entiation of the the situation in the public land states 
from that in the "settled" states. The relatively greater 
impact of federal land management decisions upon the econony, 
politics, and sociology of Idaho, as compared to the inpact 
of federal land policies upon Iowa when it was two-thirds 
federal is one great difference. Another difference, a con- 
temporary one, is the relatively greater impact of federal 
land management decisions upon the economy, politics, and 
sociology of Nevada or Alaska as compared to such decisions 
on Nebraska or Hawaii. 


Public land played a role in the development of almost 
all but the original seaboard states, but the role until 
very recently was passive, The role was passive not because 
the land was different ~-- although it in fact was -- but 
because the administration was different. 


My feeling, in a nutshell, is that the Commission is 
spending too much time and attention on the land and its 
resources, and too little on larger governmental guestions 
related to devising and administering the land and its re- 
sources, The latter ought to be considered before the former, 
if a choice must be made, 


These questions are as basic as the relative role of 
the states and the federal government in a land-use decision- 
making; the relative role of the executive and legislative 
branches of the federal government; and the adjudicative and 
rulemaking administrative processes devised to execute land- 
use policies, whatever they might be. 


Federal proprietorship of land in this era of intensive 
management of all lands is a mighty lever, capable of noving 
great chunks of other economic, scecial or political weight 
with very little effort. To me, the vital question is how 
this leverage is to be held responsible to the source of the 
power which created it, and how it is held within appropriate 
ethical bounds, 
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Non-action is quite as powerful a force as action, 

and one likely to be relatively less responsive to social 
and political control. <A federal government's decision not 
to develop resources is a "leverage" decision which affects 
the econony to the extent that it results in higher cost for 
getting the needed resources from a smaller base. Conse- 
quently, attention has to be given’ to isolating cases of 
administrative paralysis, and exposing the underlying problems, 
These problems are seldom so simple as whether the resources 
ought to be developed -- deeper questions are presented by 
ar cata babe reaction to Al Sarena and Teapot Dome type 
rauma, | 


It is almost as unthinkable that the American people 
would tolerate a blanket policy of non-use, as a blanket 
policy of legislative grant of the public lands without 
consideration to the respective states. Between these 
extremes, land-use decisions ramify infinitely; but basic 
policies about how the decisions ought to be made and exe- 
cuted, and about standards for administrative action, and 
essentials of legislative guidelines, are capable of being 
stated relatively more simply. 


For example: 


In the energy field, it is possible to project require- 
ments of total Btu's needed in the future with acceptable 
accuracy. With hardly less assurance, it is possible to 
conclude that technologically feasible energy sources are 
adequate in gross to meet the forseen requirements. Within 
the forecast of total needs, it is possible to project 
changes in the mix, among the various energy sources, But 
if we try to differentiate between foreign and domestic 
sources, between off-shore and on-shore, between public and 
non-public, and between one region and another, and fore- 
cast accordingly, our assumptions must be increasingly 
arbitrary as the time framo extends, and precision becomes 
unattainable, even on a gross basis, except for the the 
near tern. 


What we can do is improve the procedures which develop 
the information upon which resource ‘choices are from time 
to time made -- ranging from analysis of reserve data, to 
techniques of cost-benefit analysis, and public-hearing and 
other public informational activities, not excluding pro- 
moting a healthy mutual respect between federal and state 
governments for each other's good faith and professional 
skill. 
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It may seem simpler for the Public Land Law Review 
Commission to focus its attention on whether hydro is 
intrinsically superior to coal, or whether nuclear is 
superior to both, for electric energy generation. Cer- 
tainly these are valid questions. But as I see it, there 
are hundreds of such questions which will get more nearly 
the right answer if more attention is paid to assuring 
that Congress cither takes the responsibility or validly 
delegates it for making such fundamental choices; that 
legislative standards are adequate; and that administration 
is fair and prompt. 


Even B.H. Hibbard, in 1924, recognized that the 
problem of our public lands has always been one of admini- 
stration, or lack thereof. 


Many other examples could be stated. They range from 
the federal-state clash over the conservation practices, to 
the question of legislative versus administrative policy for 
petroleum imports. Leverage may go to price, to objectives 
like environmental quality, to sociological objectives like 
improving the condition of the territories, Pricing systems 
are myriad, and not ail of them meet normal economic tests 
of rationality. 


The thread which runs through all these issues is not 
so much what is the right way to manage the land as it is 
what is the richt way for the land managers to go about 
their land-managing business in our system of government. 
Non~economic values, and governmental concern and such things 
as the quality of our environment, can be effectively added 
to governmental decisional processes only ina climate of 
public confidence that decisions will be made fairly. Our 
society is ready and able to accommodate those non-economic 
values; indeed it demands it. But if this must be accomp- 
lished at the price of a reputation for evenhanded adnini- 
stration, if arbitrary, capricious, tardy or secret steps 
are deemed necessary to achieve worthy social goals, a great 
many people are going to have second thoughts. Some values 
transcend even a quality environment. 


Non-energy mineral resource questions will be simplified, 
if the policy inguiry is not whether the particular decision 
is one which the Commission or any other group would make if 
it were in charge, but rather whether the method of making 
the decision is conformable to a politically-responsible and 
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responsive scheme, and meets standards of fairness and 
equity which are the fundamentals of due process in govern- 
ment of laws. The Commission was specifically chartered, 
and its membership was chosen from diverse backgrounds to 
make this Jatter kind of judgment wisely. Grazing, mineral 
leasing, cellulose disposition, and even occupancy and 
recreational access can be handled, if the basic scheme is 
fair, public and free of caprice and arbitrariness. 


If my criticism of the priority given to the "role" of 
the public lands has any validity, Director Pearl's second 
question, which poses an inquiry about policy considerations, 
needs only to be modified by removing the phrase about | 
“furtherance of this role." What I have been saying is that 
the priority attention ought to be given to policy consi- 
derations attendant upon the way the federal government's 
proprietorship role functions, 


To make this idea more concrete, let me use as an 
example just one of the many issues which have surfaced 
in the field hearings, The utility right-of-way regulations 
of the federal land managing departments have been repeatedly 
attacked, the complaints being explicity directed toward 
the regulatory standard which requires conformance with 
“federal power marketing programs" which have not been 
Congressionally enunciated. The Commission could turn its 
attention to this problem either in the broadly governmental 
sense of asking whether the regulations transcsress legis-~ 
lative prerogative, or in the more narrow program sense of 
asking whether they serve the public interest generally. 
Assuming an answer to the latter question of yes, and to the 
former of no, there is no problem. If the federal government 
can use its proprietorship of land to enforce a "federal 
power marketing" policy, and if the policy is a good one, 
then the argument should be over. But if it should be decided 
that land proprietorship ought to carry this much leverage 
only if the Congress has so provided, or that the Congress 
ought to enunciate any "federal power marketing™ policy, then 
the regulations ought to fail no matter how efficacious or 
salutary they might be in a program sense, Few policies are 
of importance enough to justify a revision of the Constitution- 
al allocation of functions. 


Much underbrush could be cleared in the Commission's 
work, in my opinion, by a studied effort to isolate a pilot 
few questions in such terms, and getting the Commission to 
focus on them individually. 
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Many of the type of question I see susceptible of this 
approval will sharply divide the Commission, at least on 
past performance of its Congressional members. One such 
was discussed at length in the hearings on H, RR. 8070, the 
bill enacted into the Commission's charter: whether dis- 
positions of federal lands should reserve unknown mineral 
values, There are many others. But such conflict right to 
be seen as a challenge, not a deterrent. Easy’ questions 
don't require as much work. 


Again let me apologize for both the length of this 
letter, and its departure from the expected pattern. 


Sincerely, 


py jas 
ie 


Jo hn A, Carver, Jr. 
7 
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Appendix C 


Copy of the Director's memorandum of December 8, 
1969, to members of the Advisory Council and Gov- 
ernors' Representatives asking for views as to 
(1) what constitutes the maximum benefit for the 
general public in the context of our review and 
(2) general guidelines that should be applicable 
to the disposition or retention and management 
of the public lands. 


Discussion papers for Guidelines for Retention or 
Disposition of the Public Lands, consisting of a 
summary statement in the form of a letter dated 
February 11, 1970, from the Director to the Chair- 
man and the assembled responses of members of the 
Advisory Council and Governors' Representatives to 
the memorandum in (1) above. 
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ra YAN 1730 K Street, N.W. fa me | 
a WasHINGTON, D. C. 20006 ey ae 


December 8, 1969 — == 
MEMORAN DUM : 


TOs Members of the Advisory Council and Governors' 
Representatives 


FROM: Milton A. Pearl, oieltessh 


SUBJECT: Guidelines for retention or disposition of 
the public lands 


As indicated in the October 28, 1969, memorandum, the 
agenda for the February meetings includes a general dis- 
cussion of guidelines for retention or disposition of 
the public lands. The purpose of this memorandum is 

to solicit your assistance in making that discussion 
meaningful. 


At the very outset of our work, we asked you to pro- 

vide suggestions as to the meaning of “maximum benefit | 
for the general public" in the context of the Commission's 
consideration for the establishment of guidelines to 

assure "that the public lands of the United States should 
be (a) retained and managed or (b) disposed of". 


In each of our commodity studies, the question has been 
raised as to whether lands should be retained or managed 
under Federal ownership or disposed of. These questions 
have been posed and considered by the Commission. Now 
the time has come to once again look at the overall 
picture and put back together the pieces that you have 
examined separately in the interim. 


It is, therefore, requested that not later than 

January 23, 1970, you advise us of your current views 

as to (1) what constitutes maximum benefit to the 

general public in the context of our review and (2) the 
general guidelines that should be applicable as to 
whether Federal. public lands. should be retained and 
managed by the United States or disposed of to non- 
Federal individuals or entities either public or private. 
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By getting your views in by January 23, it will be 
possible for us to have copies reproduced and dis- 
tributed prior to the February meetings so that all 
views can be discussed and taken into consideration 
fully before the Commission approves its final report. 
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DISCUSSION PAPERS 


1?OR 


GUIDELINES FOR RETENTION OR DISPOSITION 
OF THE PUBLIC LANDS 


February 1970 


Public Land Law Review Commission 
1730 K Street, N. W. 
Washington, D. C. 20006 
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Public Land Law Review Commission 
1736 K Street, N.W. 
WASHINGTON, D. C. 20006 


February 11, 1970 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D.C. 20006 


Dear Mr. Chairman: 


In furtherance of your inclusion of the general discussion 
of Guidelines for Retention and Disposition of the Public 
Lands at next week's meetings of the Advisory Council and 
of the Governors' Representatives, we requested, by memoran- 
dum dated December 8, 1969, that members of the Advisory 
Council and Governors' Representatives who wished to do so, 
should submit their current views as to: 


(1) What constitutes maximum benefit to the general 
public in the context of our review: and, 


(2) The general guidelines that should be applicable 
as to whether Federal Public Lands should be 
retained and managed by the United States or 
disposed of to non-Federal individuals or 
entities either public or private. 


Transmitted herewith are the responses received. 


The members of the Advisory Council and the Governors‘ Repre- 
sentatives have previously been given several opportunities 
to express themselves on this and related questions. Follow- 
ing the organizational meeting of the Advisory Council on 
March 24-25, 1966, at which time Commission study objectives 
were reviewed, the proposed study of criteria to judge the 
facts (since then retitled Criteria to Judge Facts to Help 
Determine Maximum Benefit for the General Public) was 


oa 


=» 


. 
| | 
included on the agenda for and discussed at the meeting | 
of the Advisory Council with the Governors' Representatives 
participating of September 16-17, 1966. | 


The discussion at the September 1966 meetings indicated the 
feasibility of proceeding with this "Criteria Study" in 
order to seek some standards by which the Commission might 
approach with uniformity the objectivity and determination | 
of how to make recommendations keyed to the Congressional 

policy of its organic act 


"... that the Public Lands of the United | 
States shall be (a) retained and managed, 
or (b) disposed of, all in a manner to | 
provide the maximum benefit for the 

general public." 


We were also encouraged in our efforts by responses that we 
received from inquiries beyond the Commission's official 
family. We communicated with educators, federal, state, and 
local government officials and with leaders of various types 
of citizen and trade associations. 


We also asked the members of the Advisory Council and 
Governors' Representatives to put in writing, following the 
September 1966 meeting, their "views and comments on how 
best to develop these criteria together with (their) views 
and comments on the composition of the criteria." Many 
thoughtful and significant contributions were made by both 
our official advisers and those with whom we consulted on . 
the outside. 


In furtherance of this general subject, on November 14, 1967, 
we asked each member of the Advisory Council to prepare a 
paper stating his thoughts as to "the role he foresees the 
public lands will and should have in the future and the 
general policy and considerations that should prevail in 
furtherance of this role." Thirty papers were submitted and 
distributed to all members of the official family as the 
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basis for excellent discussions at the meeting of the 
Advisory Council with the Governors’ Representatives 
participating on January 13, 1968. We then completed a 
draft of a plan for the "Criteria Study" which was dis- 
cussed at the meeting of the Advisory Council with the 
Governors’ Representatives participating on April 6, 1968. 
Following the meeting, members of the official family 
submitted written views and comments on the study plan. 


In the meantime, our search for a means by which to 
establish criteria by which to provide an objective means 

of evaluating maximum benefits for the general public, 
stirred interest outside the Commission's organization. 

A group of the staff met with a group of staff members of 
Resources For the Future in a general exchange of ideas 
concerning both the feasibility of the study and composition 
Gietneecr. ceria. 


Subsequently, using our draft study plan as a basic starting 
point, the University of Denver, College of Law sponsored 

a workshop on Federal Land and Resource Decisions. From 
your own participation in that workshop you know that we 
obtained many excellent thoughts from the participants; but, 
most of all, we were given encouragement to er ee further 
in the development of our study. 


The discussion at the meetings next week will be the 
culmination of our advisors' efforts in this field. In 
providing a framework for the discussion, we believe it 
helpful to restate our basic recommendations as to what 
constitutes the maximum benefit to the general public. 


Summary - Maximum Benefit for the General Public 


"The general public" is, we submit, made up of many diverse 
groups and individuals, each of which has a particular set 
of interests. Thus, the maximum benefit for the general 
public is a mosaic or composite of the benefits that 
accrue to each of various groups and individuals. Since 
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the interests of the various groups and individuals differ 
considerably, the measure of benefits also differs. In 
sum, the concept of the maximum benefit for the general 
public is exceedingly complex and cannot be expressed 

in simple terms or in a way that would be acceptable to 
all viewpoints. 


Recognition of the separate interests or viewpoints with 
respect to matters of public land law and policy assists 

in the analysis of the effects of the existing policy 
structure and of possible changes in laws and policies. 
Identification of the specific matters of concern to each 
class of interests or each viewpoint, and the consideration 
of possible policy changes in terms of their effects on 
these interests assures, at a minimum, that full and 
complete consideration is given to the range of interests 
that are affected by public land policy. 


Six classes of interests are suggested as being the most 
relevant to public land policy. It is possible that other 
classes of interests would be more relevant if other areas 
of Federal policy or perhaps state or local government 
policies, rather than public land policy, were being 
examined. The six classes are as follows: 


1. The national public 


As taxpayers, consumers, and ultimate owners of the public 
lands, the general citizenry of the country wants the public 
lands to produce necessary goods and services, wants the 
management of these lands to be conducted in an efficient 
manner, wants to be assured that the lands are productive 

in the future as well as in the present, and wants the 
aesthetic quality of the public land environment to be 
maintained to the greatest possible extent. 


2. The regional public 


Those who live and work in the immediate area of the public 
lands have an interest in the public lands as a source of 
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livelihood and as an important part of their overall 
environment. As members of the national public as well, 
they share the concerns of those who do not live in the 
immediate area of public lands. 


3. The Federal Government as proprietor 


The Federal government may also be viewed, for policy 
analysis purposes, as a landowner, and as such its interests 
are similar in most respects to those of any other landowner. 
As a landowner, the Federal government is interested in a 
fair return for the goods and services furnished to others 
from the land, in maintaining the productivity of the land, 
and in the protection of its property and recognition of 

its rights as a property owner. 


4. The Federal Government as Sovereign 


The constitutional responsibility of the Federal Government 
to provide for the common defense and promote the general 
welfare requires it to use its control of public lands, if 
necessary, in discharging these duties. These Federal 
concerns can override other interests involved in public 
land policy matters, including the Federal government's 
interest as a property owner. 


5. The users of public lands and resources 


Those who depend directly on the public land as a source of 
raw materials for their economic activities, as well as 
those who use the public lands as recreation or for other 
noneconomic purposes, wish to have their particular needs, 
which vary widely, met both at present and in the future. 

As individuals, they are further desirous of being given 
consideration and treatment equal to that given other actual 
and potential users. 
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The concerns of state and local governments for the health, 
safety, and welfare of the citizens within their boundaries 
are affected by the presence of Federal public lands. The 
state and local governmental units seek assurance that 

their interests be accommodated within the overriding powers 
of the Federal Government. 


Summary - Guidelines for Retention and Disposal 


There have been discussions of the Commission with the Advisory 
Council and Governors' Representatives over the past four 

years in connection both with guidelines for retention and 
disposal in general and in connection with the individual 
subject areas. The discussions generally focused on the 
classes of public lands to be retained or to be subject to 
disposal and the broad reasons for retention or disposal 
actions; and the conditions that are to apply to land 
disposals. 


These areas of consideration have been discussed by the 
"official family" with reference to each commodity study. 
Some aspects of them have also been discussed in connection 
with the Alaska and Regional and Local Land Use Planning 
studies. However, discussions over the past four years 
seldom, if ever, focused on how much land should be transferred 
out of Federal ownership, how rapidly and when it should be 
transferred, and the mechanism for determining the foregoing 
and for determining which lands should be transferred. Both 
the matters that have been discussed by the "official family" 
previously and those that have not been discussed in depth 
are summarized below. Following this summary, several con- 
siderations are raised in the form of questions for con- 
sideration by the official family. 
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1B. The lasses of public lands to be retained or to be 
subject to disposal and the reasons for such decisions 


Several approaches to this matter have been discussed. 
Some distinguish between designated classes of lands 
such as the national forests and national parks. Another 
approach has been to discuss classes of lands in terms 
of the Federal public purposes, such as meeting national 
defense needs, served by lands in public ownership. A 
third approach has been to discuss lands in terms of the 
method by which they came into Federal ownership; that 
is, are the lands public domain lands, whose history was 
one of disposition for many years, or are they lands 
acquired to meet a Federal purpose? Each of these 
approaches requires some further discussion. 


While many can apparently agree that all existing national 
parks and monuments should be retained in Federal ownership 
at least into the foreseeable future, for other classes 

of lands there is no clear agreement. Some members of 

the Advisory Council and some of the Governors' Representatives 
apparently feel that the national forests and wildlife 
refuges should on the whole be retained in Federal ownership, 
although provision could be made for the disposition of 
limited areas of national forest and wildlife refuge lands 
where the proposed use would be of a higher order, generally 
for urban or similar purposes than the existing use. On 

the other hand, some members of the "official family" feel 
that many nonforested or scattered portions of the national 
forests could be made subject to general disposition. 


The second approach is to relate the basis for retaining 

or disposing of public lands in general to the essential 
public functions that are served by the lands, but there 
seems to be little overall agreement on what constitutes an 
essential public purpose. Most agree that national defense 
is a public purpose, and that national parks serve a public 
purpose by providing a kind of recreation and protection of 
natural wonders that would otherwise possibly not be 
provided. Beyond this, there seem to be few clear guidelines 
as to what constitutes a public purpose. 
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On the other hand, defining uses that can best be served 
by having lands in private or other non-Federal ownership 
does not establish the remaining uses as public uses. 
There is little apparent disagreement with the proposition 
that uses for which lands are typically privately owned, 
such as intensive agriculture and residential, commercial, 
and industrial purposes, should generally be provided 
under private ownership, and that Federal public lands 
best suited to these purposes should be transferred to 
private ownership. But with respect to timber production, 
grazing domestic livestock, and mineral production, the 
cases for either private or public ownership are not 
overwhelming. Thus, while it does not appear that even 

a broad definition of public purposes could be used to 
justify the retention of all or nearly all of the lands 
administered by BLM, it also does not appear that even a 
broad definition of private needs would justify the 
disposal of a large proportion of these lands. 


Whether or not the public lands have been acquired also 
affects consideration, in some people's view, of whether 
lands should be retained or subject to disposal. It is 
argued that the act of acquiring lands that are needed 

for a congressionally determined public purpose, such as 
for parks, and lands that have been acquired because of 
their depleted condition, such as the Bankhead-Jones 

lands and some of the Weeks Act national forest lands, 

has demonstrated that these lands should remain in Federal 
ownership. Others argue that to dispose of acquired lands 
would show a lack of consistency in Federal actions or 
would be tantamount to having the Federal Government 
acting as a land speculator. Still others suggest that 

in fact there is little real distinction between acquired 
lands and public domain lands. 


Many assert that the Federal administering agencies have 
no special capabilities to undertake the task of identifying 
the best use of the existing public lands, and for determining 
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whether they should be placed in private ownership. It 
does not seem reasonable to encourage individuals to 
waste their time and effort by applying for BIM lands 
that will in the end most likely be retained in Federal 
ownership. Thus, guidelines for classification are 
necessary to identify those lands that should be 
retained. For example, lands might be retained because 
of their erodable quality; because of their relative 
value in meeting recreation, wildlife, watershed, or 
other needs not usually met on lands in private owner- 
ship; or because of their relationship to other Federal 
lands in terms of maintaining compact and efficient 
administrative units. On lands not so classified, the 
likelihood that they may pass into private ownership 
would be reasonably high if an individual can identify 
a use that is higher than the current use in Federal 
ownership. To assure that a procedure of this sort 
provides for reasonable degree of certainty to the 
individuals desiring public lands, it may be necessary 
to have statutory standards or a clear sense of priority 
of uses established in law. 


2. Acreage and timing of transferring lands subject to 
disposal and mechanisms for determining this 


One of the considerations involved in whether public lands 
should be retained or be Bubject to disposal involves 
different views of the total area of lands to be subject 
to disposal, and the rate at which they will be transferred 
out of Federal ownership. Those who generally favor 
retention are concerned that any disposal policy will 

"open the doors" to large scale disposals; those who favor 
disposal are concerned that a general retention policy 
will be applied in a way that restricts disposals to only 

a small acreage. Once a decision has been made to dispose 
of lands, the matter of determining whether they should all 
be made available for disposal immediately, whether they 
should be made available only as demand is manifested, or 
whether they should be made available at some predetermined 
annual rate is still to be resolved. 
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Although the official family has not discussed the matter 
in depth, there are possible problems °::%% would be 
encountered in attempting to disrose of 4311 lands subject 
to disposal in a short period of time. Yicst, it is 
recognized that disposals should muet the needs of those 
who obtain the lands. ‘the rate <f disposal and the 
identification of parcels should reflect these needs. 
Second, it is also recognized that sudden large-seale 
disposals could be disruptive of land markets in an area. 
If the rate at which lands were to be made available for 
disposition reflects legitimate needs, it would, to 

some extent, militate against speculation and sudden 
disruption of land values. 


3. Conditions that are to apply to disposals 


Requirements for consistency with state or local zoning, 
reversion to Federal ownership if specified uses are 
changed, and specified degrees of development are condi- 
tions applicable to lands subject to disposition that have 
been discussed by the “official family" in connection with 
the various commodity subject areas. There has been 
substantial agreement with the idea that the Federal 
Government should not dispose of lands in 2 manner that 
would frustrate state or local planning and zoning efforts. 
However, there has been no clear agreement as to whether 
any development requirements should be imposed and, if 

so, What their nature should be, or whether there should 
be reversion to Federal ownership in case uses are changed. 
Discussion of these points has commonly centered on the 
matter of the price that will be paid for lands. Those 
who favor a market value price standard also argue that 
market value pricing will automatically preclude speculation 
and thus obviate the need for reversion clauses and, at 
the same time, make development requirements a matter of 


no further Federal concern. Others apparently feel that 
the fact that a temporary period during which lands 
would revert if planned uses were changed would be less 
disruptive of local and regional markets for land. 
Development requirements are relevant, it is argued, 
only if land is being transferred at a price lower than 
that which it would bring in the open market. 


In sum, then, the arguments surrounding the conditions 
under which lands are to be transferred to private 
ownership center to a large extent on the matter of 
whether or not a free or low cost land policy is to be 
pursued to accomplish Federal regional development, or 
other objectives. If such a policy is to be pursued, 
conditions on the transfer that extend at least for a 
period of time after the transfer is effected are 
suggested by many as being necessary. On the other hand, 
if such a policy is not ho be pursued and land is to 

be transferred at a market determined price, it appears 
that many feel that the lands should be subject 
primarily to state and local controls and not to further 
Federal controls. 
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A number of specific questdéons are suggested as a result 

of considering the foregoing propositions regarding general 
policies for retention and management or disposal of the 
public lands. . 


a. Should the fact that if public land is sold, 
and it will therefore no longer be available 
for multiple use, determine that such sale 
should not be made? 


Laws exist encouraging and directing multiple uses of the 
national forests and BLM lands. Community planning and 
zoning concepts are designed to determine the highest and 
best use for available land resources. Land resources are 
said to be at their highest and best use when they are used 
in such a manner as to provide an optimum return to their 
owners or to society. This return may be measured in strictly 
monetary terms, in intangible and social values, or in some 
combination of these. In some cases the highest and best 

use may well be an exclusive use, such as a site for a needed 
hotel. 


Disposal of public land, almost by definition, means there 
is no further assurance that the land will be available for 
multiple use. 


bess dad the d ndenc regions or communities 


on public ownership be enough to determine that 
public land should never be sold? Would it make 


a fer £ the benefits were solel 
economic? 


One of the purposes of retention and management of large 
blocks of public land, particularly in national forests, 
has been to achieve offsite public purposes where the 
beneficiaries cannot be identified with particularity. 
One example is the management of watershed lands for the 
benefit of downstream water users, including communities. 
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Another example is the reservation or Or euareyat of public 
land for potential reclamation or flood control projects. 


A third example is the sustained-yield management of valu- 
able timber land as a resource base for enterprises in 
nearby communities. This latter, of course, applies to 
national forests which supply stumpage for mills that are 
not supported by their own timberlands. The alternative 
would be sale to those mili owners able and willing to pur- 
chase and carry their own reserves. However, in this situa- 
tion the economic opportunities would be limited to those 
willing and able to purchase and manage the forest land 
offered for sale. 


c. If the Federal Government made property tax- 
equivalent payments to State and local govern- 
ments, would that affect recommendations on 
positions concerning retention or disposal of 
public lands? If so, in what respects? 


Various forms of revenue sharing apply to the public lands 
defined in the Commission's Organic Act. These provisions 
vary greatly, but in general they call for payment of a 
percentage of Federal public land revenues to State or 
local governments within whose boundaries the revenues are 
derived. These payments are unpredictable over time, and 
they have proved very generous in some areas and only 
nominal in others. 


dad. Should the ratio of investment to land area 


of the proposed use enter into the decision 
Whether the land should be disposed of or 
retained? Should the fact that the proposed 


use will require substantial _changes_ in the 
characteristics of the land enter into the 
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decision whether public land should be dis- 
posed of or retained? If the answer to either 


of the above is affirmative, how should it 


affect the disposal-retention decision? 


Some land uses require much larger investments than others. 
Residential and industrial uses generally require a high 
ratio of capital investment to land area. Cultivated 
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agriculture also requires a sizable input of investment 
compared to traditional public land uses such as grazing. 
Development of a discovered mineral deposit also falls into 
this category. These uses generally involve important 
changes in the characteristics of the land itself. 


é. a OB se poten- 


tially could have adverse environmental 
effects determine that a given tract of 
public land should never be sold? If not, 
then what action, if any, should be taken 


by the Federal Government with regard to 


the potential adverse effects of particular 
uses? 


Many land uses generate important environmental impacts, 
sometimes obviously adverse. If they are privately-owned 
lands, States and local governments would be responsible 
for regulation of use to control these effects in most 
instances. As long as the Federal Government retains 
ownership, these matters can be controlled by appropriate 
Federal action. When third parties use Federal lands under 
permit or lease, they are subject to state and local regu- 
lation to the extent consistent with Federal controls. 
Disposals could be made subject to limitations and restric- 
tions on those uses that would have adverse environmental 
effects. 


£f. Should any public land be sold where the 
productivity or use-value is not likely to 
coyer the cost of maintenance plus property 
taxes? If the answer is "yes", then what, 
if anything, should be done to assure against 
deterioration? 


Many public lands are not self-sustaining in an economic 
sense, i.e., their productivity is so low that custodial 
costs exceed the revenues derived from them. The Federal 
Government presently bears these costs. Deterioration can 
be expected if provision is not made for maintaining the 
condition of these lands. If they were sold, the purchaser 
would be motivated to recover in the short range whatever 
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he paid for them. Nevertheless, there may be a market for 


such land as a long-range speculation if the price is so 
low as to be attractive. 


g- Should public use of a given area for hunting, 
fishing or other recreation in and of itself 
determine that public land in that area should 
never be sold? Should the amount of present 
or reasonably projected use determine the 
answer? Should there be a limitation or a 


restriction on any title conveyed? if so, 
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limitations or restrictions? 


Vast areas of public land have traditionally been open to 
hunting, fishing and other recreational uses. If public 
land were sold unrestrictedly, the continued availability 
of the land sold would be entirely at the discretion of 
the private owner. These uses vary from highly intensive 
(i.e., heavy use by significant numbers of people) in some 
areas to very extensive in others (i.e., very light, occa- 
sional use only by limited numbers of people). 


h. If there is no private demand for land, is 
disposal _ to the states a desirable alternative 
if the state is willing to assume title? 


If there is an overriding need to remove land from Federal 
control, and in the absence of a market for the land, trans- 
ferring ownership to the states appears to be an alternative 
course of action. This proposal has been made publicly and 
officially on numerous occasions. Nearly all the states 
have an existing operational capacity in State government 

to administer land. The major burden and responsibility 

for custodial protection and maintenance would be shifted 

to the states. 


i. If a general policy of retention is to prevail, 
should essential future disposals be effected 
only by Act of Congress on a case basis? 


Some general policy provision appears to be necessary to 
assure orderly handling of future disposals that are 


349 


thn 


essential. Making land available to meet the needs of ex- 
panding communities or for key industrial development are 
examples of disposal needs that may arise occasionally, 

and which have to be satisfied in some way. Providing that 
such disposals could be effected as they arise only by Act 
of Congress would place some additional burden on the 
Congress, but assure a heavy constraint in favor of re- 
taining the lands in public ownership. 


incerely, 


bl CYex 2 
Milton A. Pearl 
Director 


Enclosures 
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Memorandum from the Director to Members of the 


Advisory Council and Governors' Representatives 
dated 12/8/69 


Responses to Memorandum from the Director 


Advisory Council 
A. B. Curtis, Idaho 1/29/70 


Sherry R. Fisher, Iowa 1/19/70 

Cc. R. Gutermuth, Wildlife Management Institute 1/8/70 
Clarence E. Hinkle, New Mexico 1/23/70 

T. G.Kelliher, Texas 1/26/70 

Frederic L. Kirgis, Colorado Was 

Clifford G. McIntire 

Bruce Renwick, California 1/30/70 


Federal Liaison Members 


James T. Ramey, Atomic Energy Commission 2/3/70 
Raymond C. Coulter, Acting Solicitor, Dept. of the interior 2/9/70 


Governors' Representatives 
- Arizona -. Floyd N. Smith 1/22/70 


Iowa - Everett B. Speaker 1/21/70 
Kansas - Newell A. George 12/29/69 
Nevada - Elmo J. DeRicco 1/22/7410 
Oregon - Dale Mallicoat 1/23/70 
Utah - Glen M. Hatch 1/20/70 
Washington - Bert L. Cole 1/19/70 
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Public Land Law Review Commission 
1730 K Street, N.W. 
WASHINGTON, D. C. 20006 


December 8, 1969 


MEMORANDUM 

mos Members of the Advisory Council and Governors' 
Representatives 

FROM: Milton A. Pearl, Divec 


SUBJECT: Guidelines for retention or disposition of 
the public lands 


As indicated in the October 28, 1969 memorandum, the 
agenda for the February meetings includes a general dis- 
cussion of guidelines for retention or disposition of 
the public lands. The purpose of this memorandum is 

to solicit your assistance in making that discussion 
meaningful. 


At the very outset of our work, we asked you to pro- 

vide suggestions as to the meaning of "maximum benefit 

for the general public" in the context of the Commission's 
consideration for the establishment of guidelines to 
assure "that the public lands of the United States should 
be (a) retained and managed or (b) disposed of". 


In each of our commodity studies, the question has been 
raised as to whether lands should be retained or managed 
under Federal ownership or disposed of. These questions 
have been posed and considered by the Commission. Now 
the time has come to once again look at the overall 
picture and put back together the pieces that you have 
examined separately in the interim. 


It is, therefore, requested that not later than 

January 23, 1970, you advise us of your current views 

as to (1) what constitutes maximum benefit to the 

general public in the context of our review and (2) the 
general guidelines that should be applicable as to 
whether Federal public lands should be retained and 
Managed by the United States or disposed of to non- 
Federal individuals or entities either public or private. 
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By getting your views in by January 23, it will be 
possible for us to have copies reproduced and dis- 
tributed prior to the February meetings so that all 
views can be discussed and taken into consideration 
fully before the Commission approves its final report. 
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Phone 472-4092 are P.O, Box 1236 


tee | OFFICE OF 


~ Mayor, City of Orofino 
a. B. Custis OROFINO, IDAHO 83544: 


January 29, 1970 ple 


Mr. Milton A. Pearl, . Director 
Public Land Law Review Commission 
1730 Ke Street, Niw. 

Washington, D. C. 20006 


Dear Milt: 


This is in response to your letter of December 8, 1969, in which you 
asked for a meaning of "Maximum benefit for the general public" in 
the Commission's consideration for the establishment’ of guidelines 
to assure "that the public lands of the United States should be 

(a) retained and managed or (b) disposed of". 


Complex as the question is,. I must first answer in the broad sense 
ard in my opinion "maximum benefit to the general public should be 
p- sducing or supplying beneficial goods or service at the least cost 


os oS ° ; e Titers eee 
yon impairment of the aesthetic hysical of biological qualities 
of the lan This could mean timber, wheat, Sugar beets, potatoes, 


minerals, m , fiber, water, as well as the various recreational 
uses. 


I need to discuss this more fully to develope the general guidelines 
that should be applicable to Federal lands. My definition of max- 
imum benefit is the basis for the guidelines, plus the recognition 

Or admission that there are certain land use functions which the 
Federal government must assume to protect the interest of the general 
public, and-or because these uses cannot yield a profit to any owner 
at the present time or in the foreseeable future. 


Just as an extreme example or illustration I think we can all agree 
the land for cabin sites should not be sold surrounding Old Faithful 
in the Yellowstone National Park. Such an act could be profitable to 
the owners but would be deterimental to the public interest. Another 
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oxample of the kind of lands that should be retained in Federal 
wnership because their use could not yield a profit at the present 
.§ the high country of the Conteniental Divide, the North Cascades, 
im aBED of the crest of our mountains and mountainous areas of 

che west. 


‘ne same would be true of the millions of acres of the undeveloped 
lesert land through much of the Western United States. Generally, I 
lo not believe that much of these lands should be developed as 
igricultural purposes until the need for the products becomes clearly 
wident,And there is evidence for the demand for such at the present 
-ime in some of our western areas. At such a time because of the 
‘sts inveolwed I believe the Federal government will have to develop 
the land as a phase of multi-purpose water development. Then, inas- 
wch as farming is a pursuit which can be much more efficiently 
yursued by the private sector, ‘the lands should be disposed of and 
iser fees for water established, to prematurely bring these lands 

mto production and to further aggravate our surplus problems just 
for the sake of getting them in private ownership would be folly. 
mnerally, this type of land should not be disposed of for grazing 
mich is a low value use. The present practice of leasing these 
‘ands is proabably more profitable to the livestock industry than 

\f they were privately owned. In fact, the costs of properly 
idministering and protecting these lands would probably be suffi- 
mtly high to preclude the désirability of state ownership in most 
rases. 


lowever, I think we all agree that where these lands or parcels 

9€ them can be put to a clearly higher and more profitable use such 

is for industrial sites, town sites, urban needs or for high govern- 
wental purposes they should be disposed of. I believe this is already 
‘econgnized and laws exsist to permit this. They should not be 
lisposed of for speculative purposes. 


} 

will try to discuss the matter of disposition of Federal forest 
‘ands. I don't believe a private owner who is in the forestry busi- 
iess to make a profit can for very long afford to own land and supply 
the mulitiple services demanded by our modern society. These demands 
ire increasing--fish and game, camping, picnicing, motoring, and 
yeauty with timber production in a secondary role. Nor do I believe 
that any large scale of disposition of Federal forest lands for / 
forestry purposes would be in the public interest, or politicially 
\cceptable. I believe the Federal government can run a broad multiple 
ise forestery operation as efficiently as anyone else. Then we might 
isk why not let them be turned over to the states. In my opinion, 

it the present time it would be an unbearable burden without lots 

1 Federal assistance. In other words, forestry in most 

mstances is not a highly profitable enterprise, and when you crank 
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in all the extra benefits the public is increasingly demanding it 
could. There is certainly some merit in disposing of scattered 
fragments of Federal lands, both national forests and BLM. Much of 
the public ownership is checkerboard ownership with state and private 
lands intermingled. I cannot see a duplication or overlap of agencies | 
in the same general local geographic areas and this is one of our 
problems. Too many chiefs and peiple are confused. Detached out- 
holdings should be traded, exchanged, or otherwise disposed of and I . 
think that these areas could be adequately and economically administere 
by forming an association of public and private interests for better 
management. 


This subject gets into daministration and organization, a little 
different subject that could bear burther discussion. I have in 
mind the association of land owners, public and private such as is 
in exsistance today and has beeh for over 60 years, and I might add, 
doing a good job. 


I believe that the large areas of Federal forest land should remain 
as is and this is of the public interest. 


SOME GENERAL COMMENTS 


1. Lands needed for municipal expansion for commercial, industrial 
and residential purposes should be disposed of for that purpose. 


2. Small isolated tracks difficult to manage and not possessing 
Significant public values, disposal. 


3. Checkerboard holdings should be blocked up for better management, 
If possible. 


4. Ocassionally there are sites having unique, scientific, historic 
archeological or recreational values which might be better developed, 
managed,or protected by another angry Statevor;Tlodal: 


Otherwise all the public lands not to be disposed of as above that 
are in- manageable units or which possess public values that would be | 
otherwise lost should be retained in Federal ownership and managed | 
under principles of mulitiple use and sustained yield for the public 
benefit. 


In other words, the Classification and Multipal Act should be made 
permanent, with the expections that classification or retention is 
not to be construed as being the same as a permanent withdrawal. 
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re should be a provision for review of classification when needs 
rise not now forseen or when changing time indicate that higher and 
tter use has come along. 


Sincerely Yours, 


A. B. Curtis 
Member of Advisory Counci] 
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CENTRAL NATIONAL BANK 
AND TRUST COMPANY 


COMMUNITY DEVELOPMENT DEPARTMENT Locust at Sixth Avenue / Des Moines, lowa 50304 / Area Code 515 “200-8101 


| 
| 
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SHERRY R. FISHER 
VICE PRESIDENT January 19, 1970 


Mr. Wayne N. Aspinall, Chairman | 
Public Land Law Review Commission | 
1730 K Street NW 
Washington, D. C. | 


Dear Mr. Chairman 


I am pleased to acknowledge the letter of December 8 from Milton Pearl, 
Director, in regard to current views and guidelines for retention or dis- 
position of the public lands. Specifically, Mr. Pearl requested opinions on 
(1) what constitutes maximum benefit to the general public in the context of 
our review and (2) the general guidelines that should be applicable as to 
whether Federal public lands should be retained and managed by the U. S. 
or disposed of to non-Federal individuals or entities either public or private. | 


It is, of course, basic that our public lands can and should afford our people 
a maximum multiple use benefit but that the usage be such as to enhance the 
environment suitable to man's life and living. It is to be recognized that 
maximum benefit of our public lands will include where possible an economic 
usage compatible with the multiple use concept. It has been repeated many 
times that our land base and water quantities are fixed. This fact demands 
the attention to conservation of these land and water values and, therefore, 
our interest in behalf of all our public lands. Additionally, the conservation 
of our natural resources are vital to our national defense and security. So 
we have a value from our public lands not only for production of usable goods 
and values but also to provide for the esthetic and spiritual needs of our 
people. 


We are concerned with the renewable and non-consumptive usages of the 
public lands, and we need to husband these values so that the outdoor heritage 
of our people can be maintained. And sothe general guidelines should be 
that the public lands be retained or where disposed of, that that disposition 
be made to other public ownership such as local or state governments. If 
there is a disposition of public lands, needed for some particular reason, 

the conveyance should be through the facilities of some local or state 
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governmental entity with this transfer to preclude a second conveyance to 
private ownership. The retention of the public lands in behalf of our people 
should be a continuing policy. The total human resources intricately 
involve all of our natural resources and in the final analysis our people are 
dependent upon these values for their survival. With this as a basic 
premise, it is, therefore, highly desirable that there be no disposition of 
the public lands, particularly if there is the possibility of a dangerous 

. depletion of the uses and values whether these be economic or recreational. 


The past depredations of privately-owned lands in this country and world- 
wide have dramatically proven that individual land ownership does not in 
many instances produce constructive land uses. Unfortunately, many of 
these vast land and water areas cannot be restored to their previous useful- 
ness. Supply and demand will dictate the increasing value of our remaining 
capable land and water areas, continually emphasized by our population 
growth. And so it is imperative that the public lands be available to as 
many concurrent and hopefully, non-conflicting uses as can be successfully 
managed, including preservation of a natural environment and opportunities 
for outdoor recreation. It will be necessary that we all share. 


It is thus imperative that we have classification of land areas for these 
expanding uses and purposes. The present and future management of 
public lands must continue to be alert to changing needs. As our popu- 
lation grows, the dynamics of life and living then must be met by a 
flexibility in the usage of our public lands. We thus must adopt a new 
national system that will classify all lands, hopefully for their most _ 
capable long-time use, bearing in mind that this is a dynamic thing and 
needs for changes in classification will undoubtedly be necessary. We do 
need a national policy for the environment so that action programs can be 
initiated, enhancing our people's welfare by meeting the economic, recrea- 
tional, scenic and all human value needs for the foreseeable future, 


Herewith are suggested general guidelines for the retention and management 
of our public lands: 


1. The land and water areas presently in government ownership 
should continue in that ownership to as great a degree as reasonably practical. 


2. Provide more equitable and understandable utilization procedures 
between government and users of the public lands. 


Private industry and individuals utilizing public lands by permit or lease, 
should be encouraged or perhaps requested to develop proper utilization of 
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the areas so as to prevent environment deterioration or contamination. | 
To this end there is a need that the Federal government instruct with } 
clarity involved Federal agencies that have management and surveillance 
responsibilities of public lands to meet these responsibilities in strict i| 
accordance with the guidelines laid down by the Congress. Particularly, i 
this management should be such that health hazards caused by environment | 
deteriorations be eliminated. Legislation may be needed to arrive at this 
result, including legal pressures that can be brought to bear on officials 

ot government agencies who may be derelict in their responsibilities as 

to this type of management. 


‘The use of public land and water resources should first be concerned with 
maintaining and improving the quality of that particular area's environment. 
The economic developments should be secondary. A current example is 
the effort by holders of mining permits in the Boundary Water Canoe Areas ~ 
of northern Minnesota to begin mining procedures in this wilderness area, 
now pre-empted from all commercial operations, outboard motor, vehicular 
traffic and airplanes. This is an example of a desperate need to eliminate 
the depredation of an environment that has tremendous value from outdoor 
recreational uses and potentials. 


We should no longer tolerate any kind of mining exploration and exploitation 
of mineral ‘claims where there will be a serious violation of the other 
uses and values of that land and water area. 


3. Privilege of access to all public lands will not be denied. Need 
for right-of-way by users such as the power industry should be granted to 
maximize use of that right-of-way and minimize loss to other land users. 
Land use controls should be effected that will provide for additional fire 
protection and other programs to also minimize damage to public land 
areas, A uniform public land trespass law should be enacted. 


| 4. Ownership of fish and game will belong to the states and they 
will retain jurisdiction of the resident wildlife. 


5. The Mining Act of 1872 should be repealed and all mineral 
development be placed under the Mineral Leasing Act. 


6. There shall be an equitable and fair return to our Federal 
government in the usages of our public lands. This potential income where 
proper will be shared with all of the states. Land users should be given 
greater security of tenure, thus providing an incentive for resulting 
investment in land improvement, 
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7. The government will provide revenue sharing to the local and 
state governments to alleviate financial burdens occasioned by use of the 
public domain areas, 


8. A system of educational programs cooperating with the public 
and private institutions and all facilities capable of conveying public 
oriented information should be established. A wise management of our 
natural resources will to a great extent depend on how well our people 
understand the importance of these resources. Our very existence in the 
future may to a great extent depend upon an educated, enlightened and an 
enthusiastic public. We needa responsibility developed within our people, 
. made possible by an educational system that would teach the values of 
conservation to all. The resource and uses and combination of uses 
including degree of intensity, can well be expected to become public issues. 
They will call for important decisions by our people. Many of these 
decisions may involve complex as well as controversial issues. Therefore, 
an informed public is necessary that these decisions be correct ones. 
Responsibility for this education and imparting of knowledge of the values 
of our natural resources should rest with the Federal Government. 


9. Proper watershed and efficient land practice programs should 
be initiated to increase the value of the public lands. Research programs 
should be adopted leading to the conservation of water and elimination of 
pollution ee 


10. Non-consumptive uses notably outdoor recreational opportunities 
should be available to the public on a no-fee basis except where special 
facilities have been created. 


11. A national system of land classification should be achieved. 
Thus there will be determination of the best use in relation to that land's 
productivity including grazing, lumbering, mining, farming, urban develop- 
ment, and, of course, recreation. Certainly the larger blocks of land 
should be classified for retention and multiple use. The scattered land 
tracts could be available for exchange for community expansion and other 
similar requirements that may desperately be needed in the future. Con- 
sideration should be given to the elimination of the Homestead and Desert 
Land Law and a clear-cut definite policy for disposal of scattered lands 
where needed for purposes as above indicated, all to take place in an 


organized responsible manner. 
Lees 
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Sherry R. Fisnes 

Member, ‘Advisory Council 
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WIRE BUILDING, WASHINGTON, D.C. 20005 


January 8, 1970 


Mr. Milton A. Pearl, Director 
Public Land Law Review Commission 
1730 K Street, N.W. 

Washington, D.C. 20006 


Dear Milt: 


After receiving your letter of December 8, 1969, I reviewed our 
1968 correspondence on the problem of defining "maximum benefit for the 
general public" or "national public interest." 


I find that we agreed that the general public is made up of many 
"publics," including the vast majority of the public yet unborn. Similarly, 
the general public can be divided according to differing needs and wants, 
by regions and localities and into a host of other categories. I think we 
also agreed that the interests of various segments of the public can be 
either compatible or conflicting in regard to any course of action on public 
lands. 


Therefore, any denominator that would be common to all thege 
interests must be broad and general. This limits its usefulness in considering 
action related to any given area of public land. On the other hand, when 
a specific or several specific alternative courses of action are being con- 
sidered for a particular area of public land, the costs and the benefits to 
various interests and the general public become clear. I believe one must 
go out on the land, must understand all the circumstances and conditions : 
before meaningful judgments can be made. : 


My suggested guidelines to insure "maximum benefit for the general 
public" follow. 


In the use or disposal of public land resources, these courses of 
action should be given priority: 


1. Those which enhance or maintain the quality of 
the environment. 


2. Those which improve the productivity and quality 
of commodities (resources) for the long-term future. 


3. Those which optimize the social and economic values 
of all resources used in combination. 
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interest. 
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On applications for the use of available public land resources, the 
following courses of action are recommended as being in the broad public interest: 


1. 


2. 


Private enterprise for profit should be encouraged to develop 
and use public-land marketable commodities, paying to the 
government the full market value of the products. 


Non-consumptive use of rescurces should be free to all the 
public where no special facilities or services are provided. 


Individual use of land to the exclusion of all others should 
be paid for at full market value with no rights being estab- 
lished beyond the terms of the permit or leise. 


Provide more speedy court review and action to persons claiming 
arbitrary or capricious actions or abuse of discretionary au- 
thority by administrators. 


Provide a simplified appeals procedure to the cabinet level 
from decisions made at all levels of the administrating agency. 


Provide all discretion necessary to public-land administrating 
agencies to make professional management decisions involving 
sciences pertaining to the land and its resources for which 
they are responsible. 


I also believe that the 26 basic positions contained in the list 
supported by many of the national conservation organizations are in the public 
That list was sent to Chairman Aspinall and the other members of 
the Commission on November 18, and is in your office. 


Sincerely, 

re ’ iT} 
Pinte 

C. R. Gutermuth 

Vice- President 
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bac saliciiat icp 2 January 23; 1970 TELEPHONE (SOS) 622-6510 
C.0. MARTIN Post Orrice Box !0 


PAUL J. KELLY, JR. 


Milton A. Pearl, Director 

Public Land Law Review Commission 
1730 K Street, N.W. 

Washington, D. C. 20006 


Dear Milton: 


There is enclosed an original and 2 copies of a 
memorandum which I have prepared in response to your letter 
of December 8, 1969, requesting that we advise you of our 
current views as to (1) what constitutes maximum benefit 
to the general public in the context of your review, and 
(2) the general guidlines that should be applicable as to 
whether Federal public lands should be retained and managed 
by the United States or disposed of to non-Federal indivi- 
duals or entities either public or private. 


Yours very truly, . 
Clarence E. Hinkle 


CEH:cs 
Enc. 
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MEMORANDUM: 
TO: Milton A. Pearl, Director 
Public Land Law Review Commission 
FROM: Clarence E. Hinkle, Member 
Advisory Council 
BL? Guidelines for retention or disposition of public lands 


This memorandum is written in response to the memorandum 
of Milton A. Pearl, Director, of December 8, 1969 to the members of 
the Advisory Council and Governors' Representatives requesting that 
we advise the Commission of our current views as to "(1) what con- 
stitutes maximum benefit to the general public in the context of our 
review and (2) the general guidelines that should be applicable as to 
whether federal lands should be retained and managed by the United 
states or disposed of to non-federal individuals or entities, either 
public or private". 


I submitted a memorandum under date of October 10, 1966 
and also a memorandum under date of December 13, 1967 relative to 
the "role that public lands will and should have in the future" 
Since that time, of course, the Commission has caused to be made or 
sponsored many studies covering practically every phase of public land 
ownership and administration and I appreciate the privilege and honor 
of having been able to observe and participate to some extent in the 
proceedings of the Commission and its staff. The studies and Commission 
proceedings have been quite enlightening and no doubt we have all learned 
mucn about the public lands which we did not know before. 


The declaration of policy which is contained in the Public 
Land Law Review Commission Act, as I read it, is a declaration of policy 
by the Congress which makes it mandatory that public lands "shall be 
(a) retained and managed or (b) disposed of, all in a manner to provide 
for the maximum benefit for the general public". 


None of the Commission studies throw any particular light 
-on what is meant by "maximum benefit for the general public", in that 
each study is limited in its scope, but perhaps taking all of the studies 
together we gain a better perspective as to the vast aneas of public 
lands owned by the United States and which are administered by the various 
‘governmental departments. 


When the Congress made its declaration, it certainly recog- 
inized that some of the lands should be disposed of or else there would 
& been no need to mention disposal. Even though the Commission studies 
and proceedings have brought to light many interesting facts and have 
pointed up problems which exist in administration of the public lands, 
in my opinion they have not provided any constructive reason for altera+ 
Bion or changes in basic policies which should be applied in setting 
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guidelines for determining the lands which should be retained and 
managed and those which should be disposed of. 


In my opinion, the-criteria which I originally proposed 
in my memorandum of October 10, 1966 should, in principle, still apply. 
These are set forth in a little different form as follows: 


Maximum benefit for the general public: The thing that is © 
universally recognized as being basically responsible for the growth \ 


and development of this country and which has made America great is 
our free enterprise system. The private ownership and free trading in © 
lands, property and businesses of all kinds is the lifeblood of free 

enterprise. The overall picture which I believe is clearly presented 
by the Commission studies is that we are acquiring more and disposing 
of less land than at any time in our history. Land is the basis of all) 
wealth and as more land is taken out of private ownership and retained | 
in government control or ownership, our free enterprise system is re- © 
stricted accordingly. Likewise, lands which are taken out of government 
ownership and placed in private ownership contribute greatly to our | 
overall free enterprise system, and in that regard afford the maximum 9)} 
benefit to the general public. 


| 
There is, in my opinion, only one factor which must be con=_ 


sidered in determining "maximum benefit" and that is: 


What governmental purpose or function will be 
served by the retention and management of any 
particular class of land? 


All elasses of lands which are not necessary to carry out 
some governmental purpose or function are in my opinion surplus lands 
and should come under the mandatory declaration of the Congress that 
they be disposed of. 


As I have previously pointed out, the public use in the last) 
several decades to which public lands have been devoted rather strongly | 
indicates that those lands which serve a governmental purpose or functio 
fall into the category of lands which should be retained and managed. | 
Clear cases of the classes of lands falling into this category are the | 
following: (a) lands which the Federal Government occupies to carry on 
governmental and administrative functions, as well as defense projects; | 
(b) national parks and national monuments; (c) national forests; (d) 
wildlife refuges, wilderness and recreational areas. 


Lands which the government has administered in a proprietory 
capacity under a landlord-tenant or similar relationship is not in my 
opinion a governmental use and cannot be considered as being fr a 
governmental purpose or function and fall in the category of surplus 
lands which under the mandatory declaration of the Congress should be 
Gisposed of and it would provide the maximum benefit for the general 
public to do so. | 
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The Public Land Law Review Act, in defining the duties of 
the Commission, provides that the Commission shall recommend modifica- 
tions of existing laws, regulations,!policies and practices as will 
best serve the policy declared by the Act. In my opinion, the Act 
contemplates that the Commission make specific recommendations to be 
used as a basis for Congressional acts implementing the recommendations 
within a reasonable period of time and does not contemplate generally 
that the implementation of the recommendations will be deferred to 
some future date for fear that changing conditions, increased popula- 
tion and other factors might indicate the need for a difference course 
of action. As an example, when the Taylor Grazing Act was passed in 
1934 Congress, in effect, said that the Act was a témporary act pending 
tie tinal disposal of the land subject to the Act.. ~ That. act has now 
been in effect for approximately 36 yearsand there has been no substan- 
tial change with respect to the lands involved tnat would warrant waiting 
another 30 years to the year 2000 to dispose of these lands. Most of 
these lands have been used for the same purpose for over 100 years and 
and it is reasonable to mticipate that the greater portion will always 
be used primarily for grazing purposes. There is no foreseeable govern- 
mental function that these lands can be used for except possibly a 
relatively small portion in a few instances may be used for sites for 
new cities, but of course all lands which may be needed for future 
governmental purposes can always be made available through condemnation 
proceedings. 


In my opinion, the Commission proceedings have brought into 
focus and have demonstrated quite conclusively that there are any number 
of factions, including individual and organized forces, advocating various 
policies with respect. to, the public lands. . We have those living iin the 
western public land states advocating one policy and those who do not 
live in those states advocating another. We have personal prejudice and 
poli vicai* dart erencesenvering= imcvoy tie pileture.—. We dlso haver the several 
governmental agencies, departments or bureaus charged with the adminis- 
tration of,.the smblic»lands: and it is: obvious thati many determinations 
made by these agencies, while made in perfectly good faith, and in accord- 
ance with, administrative: directives. and. existing policies, are all slanted 
toward not only a continuation of the present policies but toward a more 
intensive land management, with very little regard to consideration as to 
Miteaueerand snouldebe disposed of. 


Lrwiviewoot these’ conidia ctingsfactors!,.1t1s* going to be 
almost impossible to obtain any unanimity in making decisions with respect 
to classifying public lands which should be retained and managed and 
those which should be disposed of. Because of thisssituation, in my 
opinion what is most needed is for the Commission to recommend that a 
separate governmental agency or authority be set up to classify all pubd-s 
lic lands into two separate categories. First, those lands which are 
to be retained and managed and, second, those which are to be disposed 
of, and that the basie criterion for determining the lands that fall into 
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the first category be simply whether the retention and management of 
the land will serve some realistic governmental function or purpose. . 
All of the other lands would automatically fall into the second classi- | 
fication. In recommending such a governmental agency or authority, 
safeguards should be provided so as to eliminate insofar as possible 

the factors and forces which have been working at cross purposes and 

the states in which the lands are located should be given a voice in 
making a determination as to the lands which should be retained and 
managed and those which should be disposed of in the respective states. 
Such a bureau or authority would be in a position to take into considera: 
tion all present, as well as possible future, uses of the public lands. 
For instance, recommendations have been made that some of the surplus 
public lands be used to create new cities. As a practical proposition, 
there are only a relatively few areas in the western public land states 
where this would be possible due to various factors. In the past, the 
cities in the western public land states have grown up due to an adequate 
water supply, or in some instances because of being on the main line of 
a railroad, or as a result of development of oil, gas and other minerals. 
Water and some of these other factors will undoubtedly also dictate the 
future location of cities in the western public land states and neces- 
sarily can only involve a relatively small portion of the public lands. 


\ 


January 23, 1970 
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Getty Oil Company 


Getty 


Mid-Continent Division Thomas G. Kelliher, Group Vice President and Division General Manager 


January 26, 1970 


Mr. Milton A. Pearl, Director 
Public Land Law Review Commission 
1730 K Street, N. W. 
Washington,D.c. 20006 


Dear Milton: 


The following is in answer to your memo 
of December 8, 1969, re guidelines for retention or 
disposition of public lands. 


First of all, I see no reason why the 
various governmental agencies having control of the 
public lands could not determine, objectively, the 
foreseeable need for lands necessary to properly 
perform its function and agree to release either to 
states or individuals that portion not necessary for 
proper performance of its functions. This would not, 
of course, apply to the Continental Shelf where, of 
necessity, final control should continue to rest in 
the Federal Government. Such ultimate control, how- 
ever, should not prevent a cooperative approach with 
states. Ownership of national parks and other desig- 
nated recreational areas should also be retained. 


I cannot, on the other hand, agree with 
those who urge that all public lands be retained on 
the tenuous theory that some day they may be needed 
for recreational purposes. If perchance some do be- 
come necessary, they can always be repurchased. 


Post Office Box 1404, Houston, Texas 77001 * Telephone: (713) 228-9361 
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It seems to me that the testimony given 
at the various meetings around the country demon- 
strated rather clearly that there are a great deal 
of forest lands, which neither are capable of growing 
trees nor necessary for watershed control. These 
should be put back on the tax rolls of the states. 
Likewise, the testimony given demonstrated that there 
are vacant B.L.M. lands, which could be made available 
for the agricultural purposes. These lands should be 
patented to private individuals. There would appear 
that there is no justification for the Federal Govern- 
ment going deeper into the farming business. 


As to the national role of public lands, 
the question I am most interested in is whether mineral 
development should be permitted or barred. It seems 
clear to me that the national interest dictates an 
orderly mineral development of all public lands. This 
national interest lies both in supporting and encourag- 
ing the domestic oil and gas industry and to help in 
the losing battle of maintaining adequate domestic 
reserves Of minerals. The barring of mineral develop- 
ment because of the possibility of future recreational 
use seems to me to be a highly idealistic, but quite 
harmful concept. Even where the public lands have been 
dedicated to some other use, such as recreational pur- 
poses, or for game reserves, mineral exploration and 
development should be permitted under controlled 
supervision. I believe that we have demonstrated that 
-we can live with it in connection with our game reserves 
without appreciable harmful effects on wild life. 


Kind personal regards, and I will see you 
next month. 


Sincerely, 


ya 


T. G. Kelliher 


TGK:de 
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ERRY NOBLE FISKE January 7, 1970 


Mr. Milton A. Pear], Director 
Public Land Law Review Commission 
1730 K Street, N.W, 

Washington, D. C. 20006 


Re: Guidelines for Retention or Disposition 
of the Public Lands. 


Dear Milt: 


This is in response to your memorandum of December 8, 1969, 
requesting current views, taking into consideration the data which 
has now been developed by the Commission, as to (1) what constitutes 
maximum benefit to the general public in the context of the Com- 
mission's review and (2) the general guidelines that should be 
applicable in determining whether public lands should be retained 
and managed by the United States or disposed of. 


As recognized in your memorandum, these matters have been the 
Subject, partially or wholly, of prior communications and statements, 
Perhaps my own views have been most completely expressed in the 
Statement which I submitted for the meeting of January 13, 1968, 
pursuant to your request dated November 13, 1967, for suggestions 

as to the role which the public lands should and will have in the 
future and as to the policy considerations which should prevail in 
furtherance of that role. Data which has been developed in the 
interim does not materially change my position as contained in that 
Statement, although it would now appear that perhaps I placed some 
_Overemphasis upon possible use of the public lands for intensive 
agriculture. 


In this connection, I also call particular attention to my 
report to you of December 31, 1969, regarding the Study of Probable 
Future Demands on the Public Lands. 


| Those two documents perhaps best express my views in connection 
| with the current inquiry. I shall, however, undertake here to respond 
in general terms to the memorandum of December 8, 1969. 


I do not see the maximum benefit to the general public as any 
Clearly definable single thing. For example, the receipt of the 
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Nr. Milton A. Pearl, Director Pag 
cublic Land Law Review Commission a 
January 7, 1970) 


‘maximum financial returns from the public lands is in one sense a 
benefit to the general public, but it certainly is not and cannot 

be a controlling factor. The maximum use of the public lands, con- 
sistent with proper conservation of the resources of those lands and 
recognition of recreational values, is no doubt to the maximum benefit 
of the public. As heretofore stated, I do not believe in a planned 
economy but believe that the law of supply and demand should control 
use with appropriate conservation management. Any such generalization, 
however, is dangerous and cannot be applied indiscriminately. Variations 
are apparent in the comments on various of the resource studies, which | 
can hardly be repeated here without overburdening and complicating this 
response, 


I do wish to re-emphasize something frequently stated heretofore: | 
Any basic or significant disruption of economic uses of the public lands | 
must inevitably affect the economy of various areas of the country. 
Disruption of the economy in any given area is a disruption of the 
overall national economy and not in the public interest. I have here- 
tofore mentioned the Appalachian problem as exemplary, although not 
involving public lands as such. I have also heretofore mentioned, 
as merely a single example, the fact that disruption of the timber 
industry of the Northwest would not only have great adverse impact 
in that area but throughout the country dependent in large part upon 
the timber product of that area for the ever-expanding needs for and 
uses of timber and fiber products, with incidental effect upon service 
industries such as transportation, communication, etc. The same is true! 
as to mineral resources and, in fact, all of the resources of the public 
domain, and I say this in full recognition of the need of the public as 
a whole for the maintenance of recreational opportunity and environmental] 
control. As I have stated repeatedly, I do not consider these various 
uses inconsistent although certainly there may be isolated instances | 
and areas where a given use may have a predominant importance. 


This discussion leads, then, to the second portion of your 
inquiry regarding retention and management by the United States or, 
in the alternative, disposal of public lands by the United States. 


To me it seems apparent that, in general, the public lands 
should be retained and managed by the United States to achieve the | 
maximum benefit to the general public. There are, of course, exceptions | 
to this as there are to any generality. To the extent that any public 
lands should be put into intensive agriculture and to the extent that 
public lands are needed for urban and suburban development to meet the 
growth of population and the press of population on metropolitan areas, 


tr. Milton A. Pearl, Director Page 
uiblic Land Law Review Commission 
' January 7, 1970 


: 
: 
they should be disposed of into private ownership, become taxable as 

my other private property, and be subject to local regulatory controls. 
in instances where small areas of public lands, in or adjacent to urban 
‘communities, are most useful for loca] recreational uses or other civic 
ises, I believe that they should be disposed of to local communities or 
\leemosynary organizations. I also believe, as you know, that the mining 
aws (with appropriate modifications which have been discussed in detail 
ieretofore) should be retained, including the mechanism for private 
icquisition of the mineral resources now subject to the mining location 
iysten. 


I realize that I have commented only in generality, but I hope 
that I have been responsive to your inquiry. I do wish to re-emphasize, 
iowever, that in my opinion the application of the generalities must in 
any instances be subject to the specifics which have developed from the 
jumerous subject-area studies now before the Commission. 


With very best wishes, 


Sincerely yours, 


vA 
A 
—_——_ v4 


FREDERIC L. KIRGIS 
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Guidelines for Retention 


by 
Clifford G. McIntire 
Member of Advisory Council 

To measure what may constitute the ''maximum benefit for the 
general public: as it relates to disposal or retention of public lands 
invites exploration of potential direct and indirect public benefits, 

There are groups of citizens who ask that public ownership of 
land resources. be expanded. There are other groups: who express great 
concern about the trend in the nation towards increased public land 
ownership and strongly support disposal of selected public lands, as 
well as decentralization of land management for those lands which are 
retained in public ownership. 

Federal lands which are needed by state, county or community 
government, or which are suitable for private ownership, ownership 


should be transferred to the appropriate public entity or made avail- 


able for disposal to private ownership. 


PUBLIC OWNERSHIP PROBLEMS | 


There are a number of problems or negative benefits resulting 


from public ownership of large blocks of land resources, such as the 
large acreages of federal lands which currently exist in many counties 
in the Eleven Western States. Three of these problems are briefly 


reviewed on a broad basis as background. 
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Increases Dependence 


Large blocks of land in public ownership narrows the property 
tax base and limits opportunity for private business and industry. 


This restricted production causes local units of government to be 


dependent on state and federal appropriations for needed services and 
facilities, 

The Tax Foundation, Inc. publication, "Facts and Figures on 
Government Finance, 1962-1963", treported as follows: 

"In 1902, property taxes provided 73% of the revenue 

of local government, By the period 1957-1962, 

property taxes provided only 46% of the total 

expenditures of local government, During this 

same period, the share of local government revenue 

from state and federal governments had risen from 

6% in 1902 to 25% in 1957-1962." 

Some agencies of government make payments in lieu of taxes. 
However, we find that federal payments-in-lieu-of-taxes and revenue- 
sharing programs do not provide an equitable and completely satisfactory 
method of financing county and local government. A specific example 
of this problem is found in Custer County of the State of Idaho. Quoting 
from a statement by Mr. Jim Bennetts of Challis, Idaho in a hearing on 
July 10, 1969 before the sub-committee on Parks and Recreation of the 
“House Interior and Insular Affairs Committee regarding S-853, Mr. 
Bennetts testified that 96.5% of the total land area in Custer County 
was in public ownership. He said that in 1969 Custer County received 


from all payments from the United States Forest Service a total of 


$18,901.20 and the total receipts from the Bureau of Land Management 


379 


that year was $105.65, In that same year, he said the county budget 
for Custer County totaled $232,927.00. This means that less than 4.5% 


of the land area of Custer County produced $213,000 of the county budget 


and that 96.5% of the land contributed $18,906.85. 


Concentration of 


Management Authority 


A second problem associated with public ownership is the con- 
centration of land-management authority and the resulting inflexibility 
of federal agencies’ management to serve the varied and changing local 
land needs, There has never been developed a structure or operating 
procedure for a grass-root guidance mechanism for federal land agencies 
such as the profit-oriented market system provides for private industry. 

Because of dependence and close relationship of rural business 
and industry to public land management, this concentration of management 
authority under area tetsu procedures is a serious impediment to success- 
ful public ownership. One example of this problem can be found in 
Garfield County, Utah, In this county 94,6% of the total land area is 
publicly owned, In the early twenties, there were at one time 66,000 
head of livestock carried on the tax rolls in Garfield County. Know- 
ledgeable range people agree that federal lands were évebetockad by 
domestic livestock during that period of time; however, in correcting 
chis problem, the federal agencies moved to a management policy of 
greatly reduced grazing of federal lands by domestic livestock. The 


result is the growth of undesirable and non-productive vegetation which 
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has produced thickets that consume water, reduce game habitat, and 
creates a serious fire hazard. 

The damage to the land done by excessive reduction of its 
use by livestock is as harmful to the land resources as the excessive 
use of the land during the twenties. 

The need for greater flexibility in management is important 
to the dependent rural business and industries in public land counties. 
This dependence is a long-established relationship that makes more 
complicated the determination of management policies on these lands. 

There were 66,000 head of livestock on the tax rolls in 
Garfield County during the twenties, In 1966 the tax rolls of 
Garfield County had less than 6,000 head of sheep and less than 
11,000 head of cattle on the tax rolls. This reduction in livestock 
members caused a reduction in employment and related economic ser- 
vices. This change in public land management over a long period of 
time is a significant factor in why the city of Panguitch and the 
other communities of this public land county have had a number of 
homes vacant and boarded up in a semi-ghost-town situation. 

Dr. Darwin Neilsen of Utah state University projected that 
1,000 animal units will increase the taxes in a county by approxi- 
mately $1.00 per animal unit or $1,000 a year. He conservatively 
estimates that a thousand animal units will annually produce $74,000 
of new wealth from the sale of livestock. He further estimates that 


as this new wealth moves through the county and state economies it 
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will generate an additional $300,000 of economic development. 

The concentration of land in one ownership, to be managed 
under a federal bureau tends to keep the land in a custodial posture 
and errors in management are costly, not only to the land itself, 
but also to the dependent private lands, businesses and industries. 

How to avoid these costly mistakes is one of the major 
challenges facing policy makers and is an important reason for 
proposing disposal of suitable federal lands and greater decentrali- 


zation of federal land management. 


Aesthetic and 
Recreation Values 


A third problem area is how to measure the value to the 
general public of aesthetic and recreation activities on existing 
federal lands and whether these lands and associated water resources 
to provide this expanded public demand for recreation is of greatest 
benefit to the general public in public ownership. 

The scenic value which federal lands provide are attracting 
many vacationers and recreationists to public land counties of the 
West for hunting, fishing, camping, boating, etc. These recreational 
activities generate many dollars of economic activity, This economic 
development, however, is not necessarily beneficial to the rural 
counties having large acreages of public land. The recreationists 


usually purchase automobiles, boats, campers, recreation equipment 


and supplies in the cities and metropolitan areas, The net result 
is there is limited expenditures in the Aeat public land areas by 
most recreationists. 

When the recreationist does remain in the rural area for a 
period of time, the local business community frequently finds it is 
in direct competition with government for the business of the recrea- 
tionist, 

The recreation visitors increase road maintenance costs, 
police cost, and the search and rescue costs. Fire hagard is in- 
creased, and damage and loss to private property is increased. 

The expense of wintering and feeding wildlife on private 
lands has become an economic hardship which must be recognized if 
the wildlife industry and associate recreation activities are to 
develop on a sound foundation. The net result is the increased use 
of federal lands, for recreation and aesthetic purposes, is generating 
economic development in the metropolitan areas and large cities but 
it is creating a significant economic hardship for many rural public 
land counties and the citizens who have long-established investments 
in dependent businesses and industries. 

This is not to deny that the recreation needs of the nation 
are rapidly increasing. It does suggest that if land and associated 
water resource uses are to be shifted to serve this changing need of 
society, and these resources remain in public ownership, there should 


be economic adjustment provided so that a small sector of society 
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does not bear a disproportionate share of the financial adjustment to 


provide ‘these increased recreation and aesthetic needs of the nation, 


DISPOSAL 


Any federal land-disposal criteria should recognize the invested 
equities of dependent industries and established users of the federal 
lands. The basis for this recommendation necessitates recalling the 
conditions and laws under which western lands were settled. 

Early settlers, under the laws of their times, acquired acreage 
primarily under the Homestead Act for base farm and ranch operations 
and used the federal lands for grazing their livestock. The free use 
of federal lands was an incentive to get the land settled and to make 
it productive. With this incentive, the pioneers undertook to open up 
end develop the vast areas of western unused lands, building the trails 
and roads, and developing water and land resources for livestock opera- 
tions, 

The builders of railroads were also given an incentive of every 
other section of land 20 miles on each side of the rail right of way. 
Mining laws were written to provide incentives for searching and devel- 
oping mineral resources. This incentive approach made economically 
feasible the investments required to open up the lands and make them 
productive. Investment in private lands was necessary to develop the 


grazing resources on federal lands. 
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Private land and public land, thus, became economically dependent 
upon each other for maximum beneficial return. The resultant depend- 
ence of private lands upon certain public lands is a critical problem 
in the consideration of federal land policy, especially as it relates 
to disposal of these lands. There exist today many ranch operations 
involving both private and public lands where private land values 
and ranch facility investments will be reduced and, in some cases, 
destroyed, if present permitted use of the federal lands for grazing 
is pivainated: Also, federal land values will be destroyed if pri» 
vate lands and facilities are lost. 

Many economic factors must be brought into consideration in 
any program of disposal or retention of federal lands. I suggest 
for your consideration a land-disposal criteria which is eeeteted 
to avoid freeing land in a historical pattern. I believe it pro- 
vides a procedure by which land may move to new or higher uses as 
needs of a changing nation require. The proposal recognizes the 
general public's interest in dependent rural economies and gives 
credit to current users for "equities" which have accumulated over 
the years. It permits economic factors to guide determination of 


maximum public benefit. 


Maximum Public 
Benefit 


To determine maximum public benefit is a responsibility which 


I believe should be shared with a broad base of individual citizens. 
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I would, therefore, suggest using the eriheipies of the market system /; 
which have served as an indicator of public benefit in guiding pro- 
ducing of goods and services for business and industry. To employ 

these principles in determining public benefit, I propose that 
"Selected" federal lands be placed on the market in an offer for 

sale under terms and conditions which would recognize and protect 

the interest of the general public, as well as established industries 
and their investments. The offer to sell must be on terms and condi- 
tions that would make it economically feasible for state, county, 


community, and individuals to acquire ownership of federal lands. 


Criteria for Determining 
Disposal or Retention 


First, I believe that all federal lands which are needed for 
community, county and state purposes should be transferred to the 
appropriate public entity. Second, to determine which federal lands 
may be suitable for private ownership, I recommend that unreserved 
lands be made available for disposal in an orderly manner. I suggest 


two classes of land be given priority for disposal: 


(a) All isolated and small tracts of federal 
lands. 

(b) Lands, previously privately owned, such as those 
acquired under the Bankhead-Jones Act - known 


generally as L. U. or Grass lands. 
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"Isolated and Small Parcels" of land are general parcels of fed- 
eral lands of less than 500 acres in size and which are surroundec by 
privately owned lands. Many of these small parcels are 20, 30 and 40 
acres in size, They are too small to be efficiently managed by the 

federal agencies and are the cause of one of the very serious private 


land management problems which exist in the West. 
Private Land Problems 


Owners of private lands which border an isolated parcel of public 
land are presented with the problem of the federal agency personnel 
wanting to direct some of the management practices on substantial 
acreages of bordering private lands. This intolerable management 
arrangement is the only economically feasible alternative which the 
private landowners can follow. The other alternative would be to 
fence the public land at total cost to the private landowner and the 
private landowner bear the annual expense of maintaining that fence in 
order to avoid trespass of his livestock on the isolated parcels of 
federal lands. 

This is not a minor problem because there is a substantial number 
of these isolated parcels in many public land states. For example: It 
is estimated there are some 4,500 isolated parcels of federally-owned 
land in the State of New Mexico, and in excess of 4,000 in the State of 
Utah. 

I believe the maximum benefit to the general public would be to 


move the many isolated parcels of federal land into private ownership. 
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However, when it is determined that an isolated parcel must be re- 
tained in federal ownership, then I believe the federal government 
should bear the expense of the initial cost in fencing the isolated 
parcel of land, as well as the maintenance of that fence. 

To determine which federal lands may be suitable for "final" 
disposal, I recommend that the following three tests be applied when a 
firm offer to purchase is received on land offered for sale: 

(a) Will the proposed use of the land conserve, 

develop, and improve its vital resources? 
Note: Will the proposed use of the land 
protect the varied interests of the 
general public: 
Watershed? Timber? Fire Hazard? 
Game habitat? Recreation Values, 
etc.? 

(b) Will the proposed use strengthen the local 

economy ? 

(c) Will the sale of land be formulated so as to 

protect investments in dependent properties? 
To attain this objective, the price paid by 
the purchaser should be sufficient to: 
(1) Compensate the current users 
for financial loss due to can- 
cellation of graging permits on 


the federal lands, 


- 12 - 


(2) Compensate users for improvements 
on federal lands. 

(3) Compensate users for the decrease 
in value of private lands, and 
equipment caused by loss of per- 


mitted grazing of federal lands. 


Other Federal Lands 


In an orderly manner, other unreserved federal lands should be 
placed on the market to determine whether they are "suitable" for dis- 


posal into private ownership. 


CONCLUSION 


These criteria, I believe, can be developed into workable regu~ 
lations that will provide a balance of interests to set the stage for 
transfer from federal to private ownership or other public agency. 

I recognize there are many public benefits which it is difficult 
to measure in economic values, yet I believe the market system and its 
economic factors have proven the most effective method over time for 
groups of citizens, as well as individuals, to indicate that which 


they thought was of greatest value to them, 
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For this reason, we propose using the principles of the 
market method as a useful approach in sharing the responsibility 
with a group of citizens to determine what constitutes "Maximum 
Benefit to the General Public" in this difficult problem of retention 


or disposal of federal lands. 


Southern California Edison Company A=) 


P.O. BOX 881 


LOS ANGELES, CALIFORNIA 90053 


January 30, 1970 


Mr. Milton A. Pearl, Director 
Public Land Law Review Commission 
1730 K Street, Northwest 
Washington, D. C. 20006 


Re: Guidelines for Retention or Disposal 
of the Public Lands 


Dear Milton: 


This letter is in reply to your memorandum of December 8, 
1969, directed to the members of the Advisory Council and Governors' 
Representatives requesting their views as to 


(1) what constitutes maximum benefit to the general public, 
and 


(2) the general guidelines that should be applicable as to 
whether Federal lands should be retained and managed by 
the United States or disposed of to non-Federal individuals 
or entities either public or private. 


Public Land Law 606 (88th Congress, H.R. 8070) dated 
September 19, 1964, established the Public Land Law Review Com- 
mission and declared "it to be the policy of Congress that the 
public lands of the United States shall be (a) retained and managed 
or (b) disposed of, all in a manner to provide maximum benefit for 
the general public," and provided that the Commission, after study 
of existing statutes and regulations governing retention, management 
and disposition of the public lands, and review of the policies and 
practices of the Federal agencies having jurisdiction of such lands 
etc., shall recommend such modifications in existing laws, regula- 
tions, policies and practices as will in the judgment of the 
Commission best serve to carry out the policy of Congress. 


It is clear from the above declared policy that the 
Congress intended that certain public lands should be disposed of; 
also that it is the duty of the Public Land Law Review Commission 
to recommend to the Congress a sound and equitable land policy which 
enumerates policy objectives, together with broad, clear-cut standards 
and guidelines for determining what lands shall be retained and 
managed and those lands which shall be disposed of, to guide adminis- 
trative action so as to attain its objectives. 
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Land is one of the most important of our natural resources 
and will continue to be vital and essential to the growth and vigor 
of our local, regional and national economy and to meeting the 
demands of our ever-increasing population. Since the Federal Govern- | 
ment owns many thousands of acres of lands in each of the 50 states 
and approximately 54% of the land in the 11 western states is 
Gadevaily owned, it is my opinion that before the Commission can 
recommend to the Congress a sound and equitable public land policy 
for its adoption, and thus avoid the continued attempt by the Execu- 
tive Branch of the Government to exercise the legislative powers of 
Congress as to the use and disposition of the public lands, the 
members of the Commission must be in accord as to the essential 
nature of government ~- its purpose - the scope of its activities, 
duties and responsibilities - and then to define the dividing lines 
between the fields of government and free enterprise. 


Under our concept of society, every individual has the in- 
alienable right to acquire, possess and protect property and the 
i ee to engage in a lawful enterprise of his or her own choosing 
and pursue it according to his or her own judgment. 


Government is merely an agency for the protection of human 
rights. It is the duty of our government to protect this natural 
right in every person within its jurisdiction. 


In order to carry out its limited role efficiently and 
expeditiously, it is necessary that the Federal Government own or 
control lands required for governmental purposes or functions. But 
the land demands of our society require that the Federal land hold- 
ings be classified, critically examined and any public lands not 
required for governmental purposes or functions, whether military or 
non-military or for some essential Federal program within its juris- 
diction, should be classified as "excess" or "surplus" lands and 
referred to the proper governmental agency for disposal to private 
ownership for private development under our free enterprise system. 
Natural resources and public lands which are classified for retention 
because of their contribution to the performance of governmental | 
purposes or functions should be put to their highest and best use | 
and managed and developed for the maximum good for the maximum number. | 
Likewise all Federal real property acquisitions by the Federal Govern- 
ment should be carefully scrutinized and the need justified. | 


Although individuals may differ as to what are proper 
governmer:tal purposes or functions as distinguished from proprietary 
functions, I believe it is generally agreed that lands are required 
by the Federal Government for the proper exercise of the following 
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governmental purposes: 


(1) 


(2) 
(3) 


(4) 
(5) 
(6) 


(7) 


5 


Lands vital to national security and necessary for defense 
purposes 


National parks and monuments 
National forests 


National forest lands total approximately 186 million 
acres (including 8 million acres now classified as "wilder- 
ness," "wild" and “canoe"). 


Although national forests should be administered so as 
to conserve timber as a natural resource, the multiple-use 
management principle should continue so as to permit 
recreation, including hunting and fishing, cattle-sheep 
sinters timber harvesting, orderly and intelligent develop- 
ment of other mineral resources, electric power transmission 
and other compatible uses. 


It is my understanding (a) that there are thousands of 
acres of land included in the national forests and classified 
as national forest lands which are not in fact forest lands; 
and that the only justification for retaining these lands as 
forest lands is their value for watershed protection; and (b) 
that large blocks of lands in the national forests retained 
by the Forest Service for watershed protection because of 
their location, nature and topography contribute no watershed 
protection. If this is the fact, lands which are not capable 
of growing trees or providing watershed protection should be 
disposed of. 


Recreation and wilderness areas 

Fish and wildlife conservation 

Lands (including the sea bed of the Continental Shelf) necessary 
for research and development and testing in the fields of atomic 
energy, aeronautics, aerospace, agricultural research, soil and 
water conservation, anti-pollution and pesticide control and 
exploitation of the resources of the Continental Shelf 

Lands for reclamation, flood control and navigation 


Although I favor the retention of public lands necessary 


for the performance of essential governmental functions, I am opposed 
to the retention of public lands for proprietary purposes. It is my 
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understanding from testimony Saeco at the regional hearings that 
thousands of acres of public lands are presently being administered 
and managed by the Federal Government in a proprietary capacity under © 
a landlord-tenant, lessor-lessee, etc. arrangement. Such an arrange- — 
ment is not a governmental use and cannot rightly be considered as 
being for a governmental purpose or function. In my opinion such 
lands should be classified as "surplus" lands and disposed.of. 


Included in the classification of "surplus and residue 
lands" are lands no longer required for the performance of govern- 
mental functions and also approximately 177 million acres of 
non-appropriated Public Domain, sometimes called "residue" lands, 
under the jurisdiction of the Bureau of Land Management. 


| 

Testimony presented at the regional meetings has demonstratec 
that the Taylor Grazing Act enacted in 1934 was one of the most impor- 
tant pieces of conservation legislation ever enacted by the Congress. | 
This Act was intended as a temporary emergency measure pending the | 
final disposal of the public grazing lands subject to the provisions 
of the Act. Although the Taylor Grazing Act has been in effect since 


long-term contract should be given to permittees in order to get such 
lands into private sip deass Such lands, eae marginal, are | 
important and valuable to the livestock industry for summer and winter | 
grazing and can be used and operated by the livestock permittees as | 
economic units in connection with their base lands. It is in my opinio| 
most important that the public land policy eee by the Congress 
should set forth clear-cut standards and guidelines for the disposition) 
and use cf Taylor Grazing lands which are suitable for development | 
under the free enterprise system. 


Chairman Wayne N. Aspinall in an address to the 97th Annual 
Conventicn of the Colorado Cattlemen's Association, Pueblo, Colorado, 
on June 12, 1964, said: 


"Time and time again we have heard references made to 
the public lands as the ‘national patrimony,' meaning, I 
take it, that these public lands are some form of heritage 
that must be retained by the United States forever as 
communal property. To this I cannot subscribe. I say it | 
is cur heritage to develop the lands, to make the maximum 
use of the public lands and to make use, wherever possible, 
under the private enterprise system. This is our hevitaae 
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and this is the path that I propose we follow in the future, 
wherever feasible. 


"Now, I admit, of course, that there are large blocks 
of public lands not suited for any private enterprise for 
rofit. If these lands were offered for sale to the 
ighest bidder they would be acquired by private individuals 
who would turn them into private hunting domains. This 
will resist. This I will not allow. 


"But, just because there are some lands that are not 
suitable for development under the private enterprise 
system does not mean that all remaining public domain lands 
must be tied up forever. I earnestly believe that large 
blocks of public lands should and must be transferred into 
non-Federal ownership in order to permit us in the West to 
keep pace with the rest of the country and to share in the 
increased gross national product hich proclaims the 
prosperous era in which we live." 


The group discussions on the various Commission studies 
have demonstrated that there are individuals, both in and out of 
Government, and also associations and organizations who urge that 
the public land laws must be geared to the requirements of economic 
growth, population expansion and social needs and that therefore it 
would be unwise, impracticable, if not impossible, for Congress to 
adopt a sound and equitable public land policy with criteria for 
the (a) management and retention of public lands and (b) for lands 
to be disposed of, because of the inability to predict or forecast 
with any degree of certainty the economic, population and social 
requirements and demands upon the public lands in the foreseeable 
future; and that therefore all of the public lands should be re- 
tained by the United States. I disagree with the advocates of 
this philosophy. On the contrary, I believe that an objective 
determination can be made as to the foreseeable need of public 
lands necessary for the performance of essential governmental 
functions. 


In my opinion, the declaration of policy of the Congress 
in the act creating the Public Land Law Review Commission contem- 
plates that the Public Land Law Review Commission, based upon its 
study, review and analysis of all of the facts, data and informa- 
tion at its disposal, including forecasts of foreseeable future 
economic, population and social requirements and demands upon the 
public lands, shall make specific recommendations to the Congress 
of such modifications in existing laws, regulations and policies 
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and practices as will best serve to carry out the declared policy of 
the Congress; also that these Commission recommendations, together 
with supporting data and information, and the testimony and evidencé 
introduced at congressional committee hearings will be a valuable 
aid and used by the Congress as a guide for the formulation and @n= 
actment of legislation, within a reasonable period of time, adopting 
a public land policy for the use, management and disposition of €hé 
Pubied lands. The Public Land Law Review Act does not, in my | 
opinion, intend that Congress shall delay adopting a public land 
policy to some future date for the fear that changing conditions, 
such as increasing Perera ace an ever-expanding economy, social 
problems, etc., might indicate a different course of action. 


The public land policy adopted by the Congress should be 
reviewed periodically under our congressional committee systéh to — 
determine whether or not the policy is being administered in aéeord= 
ance with the intent of the Congress and whether or not such poli€y 
is in Pecneee with social and economic growth and scientifieé afd 
technological developments. Under this procedure Congress Will, @8 
it has in the past, have the opportunity to equate conservation With 
wise use and determine whether or not our natural resources’ and 
public lands are being managed for the benefit of the genefal publie. 


I recognize that because of conflicting concepts and 
policies of various individuals, local and national. organizations, 
and the several governmental agencies, departments and buréaus with 
respect to the role of public lands in the future, it will be diffi= 
cult to obtain a unanimous agreement with respect to classifying 
public lands which should be retained and managed and thosé whieh 
should be disposed of. In order to avoid delay and to expedite the 
commencement of this important work, I urge the Public Land Law 
Review Commission to recommend to the Congress that it creaté 4 
bi-partisan body, such as the Hoover Commission which was whanimous ly 
created by Congress on July 10, 1953. The duty of this body would 
be to classify all public lands into two separate categories} Ei¥€St 
public lands which are to be retained and managed and, second, public | 
lands which are to be disposed of. The basic criteria for dététmin- 
ing what lands should be classified in the first category i8 Whether . 
the retention and management of such lands are necessary fot thé 
exercise of essential governmental functions or purposes. 
which are not necessary for an essential governmental purposé 6¢ 
function would be placed in the second category. States in Whiéh 
public lands are located should be urged to participate and bé given 
a voice in making a determination as to the lands which showld bé 


39 


Mr. Milton A. Pearl, Directo:: 
Page Seven P Bicsos January 30, 1970 


retained and managed and those which should be disposed of in the 
respective states. This bi-partisan body should be so staffed and 
organized as to be able to take into, consideration in its deter- 


minations all present as well as possible future uses of the public 
lands. 


Very truly yours, 


eee 


Bruce Renwick 


BR:mr 


UNITED STATES 
ATOMIC ENERGY COMMISSION 
WASHINGTON, D.C. 20845 


FEB 3 1970 


Mr. Milton A. Pearl, Director 
Public Land Law Review Comaission 
1730 K Street, N. W. 

Washington, D. C. 20006 


Dear Milt: 


This is in response to your memorandum of December 8, 1969, 
in which you request our current views as to "what con- 
stitutes maximum benefit to the general public" in the 
context of the PLLRC review, and "the general guidelines 
that should be applicable as to whether Federal public 
lands should be retained and managed by the United States 
or disposed of to non-Federal individuals or entities 
either public or private." 


It is our view that the maximm benefit to the general 
public would be a public land management policy which re- 
sults in realizing to the maximum extent that which the 

lund has to offer in terms of the public need. In short, 
this can be achieved by a multiple use of the public lands, 
to which we have referred in our statement to the PLLRC on 
March 24, 1966, and in a number of subsequent submissions. 
The AEC has used the multiple use approach in its management 
of and actions related to the public land. As we stated in 
our January 13, 1968 submission, we believe the publie land 
areas "should be held open to the maximum extent for all uses 
in accordance with the multiple use concept. It is important 
that all of the vast potential public benefits to be 
are not irrevocably lost because of an individual use.’ 


We have also pointed out that in view of the very large 
requirement for uranium to meet the growing demand for 
nuclear power, large areas of the public lands should mot 
be made inaccessible to gaeroraried unless it can be shawn 
that such activity is incompatible with the end use pra 

In this connection, we believe most geologists will support — 
the proposition that a superficial, or even a fairly — 
exhaustive investigation of an area, cannot guarantee that 
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there never will be a demand fer seme mineral resource which 
may exist unrecognized beneath the surface. As noted in the 
statement attached to our letter of dugust 29, 1969, AEC 
favors the “full mort tg use approach which balances compet- 
ing uses in terms of national interest.” 


In the coming years, we can expect some far-reaching changes 
in the purposes and the techniques of managing our national 
resources and for protecting the environment. C es in the 
management of the Federal public lends should be made to re- 
flect the newly- 3 attitudes toward the general prob- 
lems of conservation | improvement in this broader context. 
At a later stage, the criteria for measuring "maximum benefit 
to the general Lic” ety 45 disposal of the public lands 
may be very di eut then the criteria currently in vogus 
for cost-benefit analysés,etc. At the same time, a concept 
of holding the public lands as some sort of unspoiled en- 
claves le the general environment deteriorates is also 
inappropriate. e fiction that the public reserves are 
providing protection for future generations probably con- 
tributes toward the public neglect of meaningful utilization 
and protection of the general environment. 


- Attached are some additional comments and has alg with 
respect to both what constitutes maximm benefit and guide- 
lines for disposal. | 


I hope this reply will be of some value to the PLLRC in 
this very complex matter. 


Sincerely, 


J - Ramey 
so, te 
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What “constitutes maximum benefit" is more of a result 

than a definition. And since there is probably no. single 
criterion which would satisfy all segments of the "general 
public", the principles for determining benefit must largely 
depend on the goals which are desired and the methods the 
society chooses to follow in achieving them. In terms 6f 

a public land ate gs therefore, it would appear that "ath = 

@ 


mum benefit" would achieved by the selective disposal 
and retention of lands on a basis designed to best assist 
in reaching the goals BCOBE Ses in either event, however, 
the use of the land must be subject to limitations or re-. 
quirements which will insure its availability for currently 
compatible and potential future needs. 


Retertion or disposal of the fee in land becomes less 
significant if rules applicable to land utilization and | 
management are applied to both private and publicly-owned 
lands. Land, as such, is not identifiable as public or 
non-public. It is just land, and we need to consider thé 
adoption of policies which will facilitate the utilizatto 
of ail land to support and enhance the economic and soctké 
needs of the society. Where minerals, timber, and agri- 
culture are involved, some interests in the land must be 
disposed of. Whether the user has all of the interests, 

or only those adequate for his specific needs, depends on 
the method adopted for ensuring full utilization. Thi¢ 

can be done by the exercise of proprietorship controls, by — 
governmental powers, or by a combination of the two, so long 
as they are exercised in a manner which will enable the 
society to obtain the products and services it needs. 


While retention and Spe EDEe by the Government probably 
offers the greater flexibility in achieving maximum benef? 
to the general ae ae this does not mean that all of the 
present lands should be retained in Government ownership) 
or that there should not be guidelines for making future 
disposals. Moreover, this view should not be construed a4# 
opposing the disposal of mineral or other rights under the 
mining laws, the mineral leasing laws, or other laws re-’ 
lating to the development of the national resources on the® 
public lands by private individuals or entities. 


Ws es 2% 7 
a ee 


In this connection, we have the Lowing general suggestions 
for disposal guidelines » fot ar 


ol. 


Ty 


3. 
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Lands should be made evailable for disposal as 
required for the crietly asion and growth 
urban sreas. | 


‘Lands which are primarily suited for agricul- 


ture or other coumercial er industrial use 
shoul d be adel avaliable, for private owner- 
ship. 


The responsibility for park, suatee ton: 
scenic, and esthetic facilities and Peoceeen en 
can best be handled ly government. Therefore, 
lands suited and needed for such purposes 
should be setained in government ownership. 


Since good land management will be increasingly 

t, disposals should be made only where 
there are adequate assurances that the lands 
will be properly managed and protected, either 
through the establigtwent of governmental cone 
trols tees oy statutes and regulations), coven- 
ants in er by granting less than a 
complete & fee eeinediesen 
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ARIZONA REPRESENTATIVE } 
PUBLIC LAND LAW REVIEW COMMISSION 


January 22, 1970 


Mr. Milton A. Pearl, Director 
Public Land Law Review Commission 
1730 K. Street, N.W. 

Washington, D.C. 20006 


Dear Mr. Pearl: 


Your memorandum of December 8, 1969 asking for guidelines 
leading to the rentention or disposition of the public lands 
should provide the keystone answers to the Public Land Law 
Review Commission's work. To provide our views on what these 
answers should be is the intent of this letter. 


Arizona believes that, based on the wealth of information 
received by this Commission, meaningful policy-level guide~ 
lines for management through retention, or disposal, can be 
developed. However, these guidelines must be susceptable of 
application by the people, state and federal administering 
agencies, and the Congress. Failure in this regard will 
certainly weaken any recommendation which this Commission may | 
make. 


The more obvious guidelines deal with rather fixed, single 

use areas on which there is not significant disagreement. 
These would include considerations to preserve unique and 
irreplaceable objects of value such as national shrines. his~ 
torical and archaeological sites and national wonders. Unique 
utility for the perfection and maintenance of the national 
defense must also be a primary concern. 


More detailed guidelines will be necessary as specific areas 
administered by the various agencies are considered. Mean» 
ingful decisions must take full cognizance of both federal 

and local goals if they are to be acceptable. We feel strongly 
that rapidly advancing capabilities in range management,, water- 
shed management, timber management, geophysical and geochemical 
prospecting, mining engineering and similar fields of expertise 
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are rapidly increasing Americans' ability to use land produc- 
tively for a number of concurrent yet divergent purposes. 


The key: question must always consider 'What purpose would be 
served by extending these lands in federal ownership?" 


Does the acreage in question conform to the 
definition of the agency's organic act? Strict 
reading of such acts would and should auto- 

matically place questionable acreage in the 
disposal" category. 


Is the federal acreage an "in-holding" with 
respect to the surrounding land administration, 
and if so, should such acreage automatically 
be caassified for disposal? 


Does disposal give the acreage a higher potential 
for maximizing utilization of the land and 
related resources and/or solving local problems 
than if retained? 


Is the agency actively managing the acreage in 
question; is there a management plan on the 
acreage which upgrades the land, water or forage 
resource? Lack of a plan should be an indicator 
for disposal. 


Will intensive practical management by the 
federal agency on specific acreage result in an 
improvement of the land and related resources? 
Acreages to which a reasonable man would answer 
in the negative should automatically be classi- 
fied for disposal. 


It should become readily apparent that these questions require 
strict objectivity and absolute honesty on the part of those 
charged with making decisions. Arizona is confident that these 
qualifications can be met and the guidance which results will 
formulate and establish the national goals for the public lands. 
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It should be noted here that Arizona most emphatically does 
not believe that any land should be retained by the Federal 
Government without a firm, explicit commitment for intensive 
resource management. We have stated and re-stated our belief 
based on experience that such management tools and techniques 
do exist and that they can, in fact, be beneficially applied 
to the multiple resources with dramatic, positive influence 
as envisioned under the Multiple Use Act of June, 1960. 


An aid to the implementation of guidelines for determining 
disposal or retention must be a program or procedure for actual 
disposal. On this point, Arizona's position has been and is 
now, that as a general procedure, disposal is preferred from 
the federal agencies to the land administering agency of ‘each 
state. At that point the state would make the decision as to 
subsequent disposal to county, local or private hands. The 
Federal Government's involvement would cease with disposition 
to the state-level authority except for the retention of 
mineral rights (excluding water) and entry for exploration. 


This brings us to a discussion of defining maximum benefits. I 
have sought assistance on this question from both state and 
private agencies. It is my conclusion, supported by this 
assistance, that a direct, simple solution is called for on 
this question. In these local deliberations, and certainly in 
the previous deliberations of this Commission, it is quite 
apparent that even among the most reasonable of men there will 
be problems of acceptable definitions. This is more than 
adequately reflected in the conflict in testimony repeated in 
the Commission's several field hearings to determine the 
respective values which any given area provides to the local 
users. This difference is amplified on inter-state and ‘regional 
bases. 


The variance in local and regional needs then speaks to the 
added difficulty in arriving at resource definitions which are 
acceptable in terms of national goals. The testimony received 
vividly demonstrates the differences of need between the ‘so- 
called public land states as against those states east of ‘the 
Mississippi. 


Mr. Milton A. Pearl 
January 22, 1970 
page four 


With these complications in mind, we are recommending egainst 
detailed definitions of maximum benefits. Rather, we are 
proposing a two-fold approach which recognizes the divergent 
needs, yet will accomplish the purpose of identifying local 
maximum benefit within a framework of national goals. 


First, from the wealth of data provided, it is apparent that 
certain base acreages are required to meet the needs for the 
national defense, for the national recreation effort via the 
park system, for the national wood product needs, and for 
watershed yéeld protection and enhancement. The management of 
these lands must be for the benefit of forage used by livestock 
and wildlife in addition to the foregoing resource elements. 
Further, mineral exploration and development without regard to 
the fuel or non-fuel categories can be provided for under the 
same context of required supply to meet the forecast needs. We 
believe that the information in hand, and available to the 
Commission at this time, is more than sufficient to accomplish 
this first phase. | | 


Then, secondly, and perhaps more importantly because it deals 
with change in attitude, Arizona proposes that this Commission 
recommend to the Congress a state's initiative in determining 
-maximum benefits. It is our recommendation that the state land 
administering agency be instructed to set forth annually to the 
Congress those lands which, in the local opinion, should not be 
retained in the federal trusteeship, and request that these 
lands be designated for transfer to the state within a fixed 
time period (say a year). The federal administering agencies 
would then review and report their agreement or disagreement 
within a fixed time period (say 6 months). Congress would 

then make the decision within the next regular session. Failure 
to act on either the part of the federal agencies, or the 
Congress, would constitute acquiescence to the state's request. 


Obviously, procedures and limitations for such a move will be 
required. However, we feel confident that this course of 
action can be more immediately productive than any attempt to 
define the various resource maximum benefits. This approach, 
then, is respectfully presented for the consideration of the 
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Governor's Representatives, Advisory Council, and Commission 
members and staff. 


Arizona believes that creation of the states' initiative can, 


in fact, become the maximum public benefit from the Public 
Land Law Review Commission.. 


Very truly your 


or's Representative 
State of Arizona 


bw 
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STATE CONSERVATION COMMISSION 


State Office Building > 300 4th Street 
Des Moines, lowa 50319 


COMMISSIONERS 


: Dr. Keith A. McNurven, Chairman—Ames3 
Director - FRED A. PRIEWERT Ear E. Jarvis, Vice-Chairman—Wilton Junction 


Jim D. Brx_er—Council Bluffs 
Joan GEIsLER—Dubuque 

Les LicKLip—Er—Cherokee 
WiuiaM E. Noste—Oelwein 
Epwarp WEINHEIMER—Greenfield 


Honorable Wayne N, Aspinall, Chairman 
Public Land Law Review Commission 
1730 kK. Street N.W. 
Washington, D.C. 
January 21, 1970 


Dear Mr, Aspinall: 


The problem that faces the Public Land Law Review Commis- 
sion with regard to the retention or disposal of the public 
lands is indeed complex, Our nation is strong because of its 
abundance of natural resources. To destroy them would be dis- 
astrous, yet they are here to use judiciously in the advance- 
ment of our society. 


Many of the natural resources are contained in important 
percentages on the public lands of the nation, Whether these 
lands and their natural resources should remain under the pro- 
tection and husbandry of the Federal Government or be released 
to the states, local entities or the private sector through 
gift, lease, sale, trade or other methods of disposal is the 
question at hand, Indeed the answer is not a simple one, What 
would solve one problem might well give rise to others of a 
more serious nature. 


All public domain lands should be classified by competent 
people as rapidly as possible, When this is completed and re- 
fined and all areas of need and use carefully evaluated, we 
will be in better position to answer the questions of retention 
or disposal, Full participation in the classification process 
by the Federal Government, States, sub-political entities and 
the private sector should be encouraged in this program, In 
the interim it would seem prudent to retain ownership of fed- 
eral lands classified for retention to provide for present 
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human needs and insure an equity in these holdings for the 
needs ‘of future generations, 


Of the 1,442,000,000 acres originally contained in the 
public domain, only 760 million acres remain, This constitutes 
approximately one-third of the nation's land. We are a young 
nation by comparative standards - some 300 years old. We can 
only speculate on the land needs in the centuries ahead, We 
need only to look to the Middle East and other areas of the 
world to see what could happen here, Unlike some of our less 
fortunate sister nations, America has had the advantage of 
advanced technology in the recent development of our land, With 
the remaining legacy of our great heritage we have time and 
expertise to plan and develop our public lands, giving proper 
perspectives to all parameters - judicial, economic, and social = 
in the best interest of the public for the present and future, 
With the inevitable population increases anticipated and the 
expanded needs for the products of the public lands to insure 
a continued high standard of living it behooves us wisely and 
cautiously to proceed with policies dealing with our resources 
to avoid over-exploitation and misuse, 


If and when it is determined that additional public lands 
are needed to promote our economy, provide for human needs, pro= 
tect and increase the fisheries, wildlife and other public inter- 
ests, sufficient additional public lands should be acquired or 
set aside for this purpose, 


There are instances where it may be to the advantage of ‘the 
Federal Government, the States and the public to release certain 
public lands for State management, These would include lands 
that are of local but not necessarily of national significance, 
This could be done by purchase, outright gift, trade or long 
term lease, Lease may be even better than sale in some instances 
since the government would retain title and could reclaim the 
area in the unforeseeable future if it were needed in the na-= 
tional economy, The same situation might prove mutually bene~ 
ficial to sub-political entities of the state on lands of 
strictly local significance for .community development and enhance= 
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ment, Releases of such lands should be made after they have been 
classified for disposition and assurances have been made that 
such release is in the best public interest, Multiple use con- 
cepts should apply where practical to receive greater benefits 
from the land and resources, 


Disposal to state or local entities should be made with the 
understanding that use will be in the public interests, If this 
were done, recreation lands, for example, could be enjoyed not 
only by the residents of the states containing these lands but 
by the visiting public, 


Small in-holdings of public lands inter-mingled with pri- 
vate properties are frequently a problem, If these parcels are 
not of importance to the national or local economy or suitable 
for recreation, wildlife or other public interests (small grazing 
tracts for example) they might be sold, traded or leased on a 
long-term basis at a nominal fee to the adjacent land-owner, Con- 
solidation by sale or trade would aid in the management of some 
of the disconnected lands, Conversely private inholdings sur- 
rounded by public land might be purchased by the government 
where feasible, 


I believe it would be to the advantage of the Federal Govern- 
ment and the ranchers if long-term leases could be provided for 
public domain lands. This would be an incentive for the rancher 
to improve the range he occupies. This could be done under some 
supervision and/or assistance so it would be beneficial to the 
land. There is also the possibility of some state participation 
if the improvements were beneficial to wildife. This program 
could even extend into watershed improvements for the retention 
of water, for example, for human,wildlife and industrial con- 
sumption, In most cases these grazing lands should be made 
available for public hunting and fishing if they are properly 
identified and public access provided, 


I recognize the needs and possible advantages of disposal 
of some of the public lands by sale and lease, I do hold to the 
premise, however, that this movement should be undertaken judici- 
ously and cautiously to avoid over-exploitation of our precious 
heritage, For the present at least disposal should be kept 
at a minimum and public lands with high priority value for fish, 
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wildlife, scenic beauty, © recreation, foreste,. water quality and” 
retention should be retained for public use, 


In Oa, sackpienade of Iowa the forests were clear-cut, prairies 
plowed and marshlands drained. All this was done in the interest 
of the state's economy, Expansion of agriculture made Iowa one 
of the great states of the nation, In some instances, however, 
the drainage of marshes was unsuccessful, forests and soils were 
poorly managed and the straightening of streams merely extended 
flood problems downstream, Presently some 97% of the state is 
in private ownership, Additional lands now needed for recreation 
must be purchased from private owners at unbelieveably escalated 
prices, If we had been aware of the present needs a century ago 
we could have set aside a portion of our land for multiple use 
including recreation. I point this out merely to show the need 
for careful planning and programming of the remaining public lands, 
Each area of use must be placed in proper perspective for this 
and future generations, The needs of today may shift in position 
of importance tomorrow, We should be prepared to meet these 
changes of need as they arise. 


Maximum benefit to the general public in the context of our 
review alludes to the optimum promotion of economic, social, 
physical and pecuniary advantages on the public lands to our 
society, The importance of each parameter varies widely with 
individuals and groups, 


If maximum benefits could accrue from all uses on a single 
tract of land the answer to the question would be simple, Un- 
fortunately, however, to reach maximum benefits of one use could 
produce deleterious effects on another in many cases, Without 
significant areas for comparison in total use, a judgment factor 
would have to be applied to determine which use would be most 
beneficial to the public, Since all uses are important to the 
public each must be placed in its proper perspective. With cer- . 
tain exceptions, multiple-use would be advantageous to the public 
because it satisfies a wider spectrum of public demand, Classi- 
fication of the land for a specific use or uses will aid in 
determinjng major benefits that can be pxpesten: 


The need for space and ality. environment is oars to a 
healthy society. Planners recognize this and provide for open 
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space programs in the congested urban areas, This important 
need should not be overlooked when considering present and 
future use of the Public Lands of the nation, 


I discussed these questions with Mr, G.F. Schneph, Resource 
Planner for the Planning and Coordinating Department of the Iowa 
State Conservation Commission, He advanced an idea that I do 
not recall having been discussed at our meetings, I am attach- 
ing a copy of his suggestions to this letter for your informa- 
tion and review, 


Sincerely yours, 


Z os 


Everett B>~Speaker, 
Governor's Representative, Iowa 


CC: Governor Robert D, Ray 
Milton A. Pearl 
Fred A. Priewert 


EBS/dcc 
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\ TO Everett Speaker . DATE January 8, 1970 dll 
\ nom Ga Ft Bihpdpes Wah be atlas ei aa wa be 


‘ waEcT : 


\ 


\ which we have had a similar situation. This analogical process in most instances 


\\nvolves a subjective evaluation of the similar or comparative situation rather 


INTER DEPARTMENTAL COMMUNICATION 


(PLEASE CONFPINE TO ONE 8UBJECT) 


STATE CONSERVATION COMMISSION - DES MOINES , IOWA 


Public Land Tenure 


I would suggest that in response to the first question "what constitutes 
maximum benefit" the question should be altered to provide a clearer under- 
standing by defining the parameters of the decision making process with re- 
gards to benefits. What is "maximum benefit" today may represent “maximum 


cost" in the future. 


Benefit can and often is measured by individual parameters - economic, 
cultural, social, and physical, normally delineated for the present point in 
time and projected toward the future with declining benefits. It seems that 
the time is right to initiate an approach in delineating benefits that will 
consider the amount and degree of irreversible dtta eis the present resource 
and to develop programs that provide increasing benefits to future generations 


after weighing all the benefit parameters. 


Inherent in any decision making process, either consciously or subcon- 
sciously, is the element of comparison. Every decision results from a com- 


parison of the proposed item to the something presently in existence or with 


tan an objective evaluation based upon a defined standard, There are basically 
thiee ditétatties available: Yes, No and “status gases and invariably we select 
the \'status quo" or modified "yes" alternative. This leads to action without a 
firm basis or the continuation of the particular problem, We treat the symptoms 
rather than the cause. This aspect is further complicated by the pmo 
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the decision process as related to tha por ceoey of life, as we have recently 
discovered. However, rather than ale the many factors into the process, 


we allude to them and then proceed on with the process with a very narrow range 


of consideration. The result is a peniee of national, state and local programs 
designed or orieated to a very specific purpose, in many instances a single 

purpose with brief consideration to others in order to animnce the possibility 
of success for the program. We have gained an exceptional degree of knowledge 
however, we lack the corresponding and essential element of intelligence. Our 
educational programs produce specialists with a rather limited view for associ- 


ated factors and as such we tend to perpetuate specialization rather than 


comprehensiveness and a thorough undei*standing of any proposal. 


\ 


The ramnifications of this topic are virtually endless and could quickly 
lead to unending philosophic dissertation. Hopefully, the following will re- 
present a positive approach to the first question posed by the Public Land Law 


Review Commission. 


As previously mentioned a comprehensive approach is intimated, however, in 
fact, we pursue enact ficncronrend hinting at the multitude of related factors. — 
Each factor other than the specific objective of the program becomes sub-servant 
and pacmarvate the single purpose - at icnalsBorests) National Parks, National 
Fish and Wildlife Areas, Reservoirs, National Recreation Areas, National Monuments, 
Preserves, specific state and local area programs (parks, forests, fish and game 
areas, Bree eaeas All of which represent relatively inept examples for comparison 
purposes in benefit analysis. In other words we have yet to display or demonstrate 


an exemplar of resource mone Sement . There are many demonstration areas for specific 
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factors as exemplified by demonstration watersheds, forests, recreation areas, 
parks, wildlife areas, farms, gardens, etc., however, a model exemplitory area 
for all the elements does not exist. Such a model representing the epitome of 
our combined knowledge and efforts in displaying the ideal in land use ecology 
and resource management could be developed on a regional basis in order to estab- 
lish a scale in which to compare and evaluate "maximum benefits" of any proposal. 
This approach requires the establishment of relatively large scale model areas 
representative of the regional differences in the U.S. Such a project requires 
complete and unerring coordination of all the technology we presently have avail 
able in order to truly embody and encompass perfection. The efforts of all 
disciplines must be housed to develop a pinpoint of energy. These areas must 
represent the ultimate aim of society, assuming that such aims have been de- 
fined. Such areas must remain flexible to change and a constant up-dating pro- 
cedure upon receipt of new, additional or refined knowledge through constant 


and rigorous analysis procedure, 


The utilization of such an approach would provide a sound comparison basis 
for benefit analysis, subsequently resulting in a decision representing maximum 
benefits to the present public but more importantly to future generations. The 
development of this approach would result in inumerable side benefits including 
a new directive for educational programs, research, data storage and retriwval, 
social and cultural programs, governmental structure, legal systems, environmental 
quality control, economic anaylsis, resource management, etc, This potential of 


this approach is limited only by the creative abilities and ingenuity of man. 


The second question referring to general guidelines for the possible dis- 


position of federal lands can be referred back to the suggested solution for 
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determining maximum benefits. If developed according to the brief and general 
comments indicated, the result would be a basis or comparison standard for deter- 
mining the possible disposition, retention or level of land jurisdiction. Guide- 
lines could delineate the status of land. The guidelines would be developed 
based upon the ability (physical, governmental, Peete legal, etc.) to 

operate and maintain the land for its "maximum benefits". For the sake of 


brevity let it suffice to say, the model approach offers unlimited and unknown 


potential for mankind, ed : ; 


G. F. Schnepf, Resource Planner 
EE and PAE AL 
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LAW OFFICES 
NEWELL A. GEORGE 
804 HURON BUILDING | 
KANSAS CITY, KANSAS 36101 


FINLEY 2-8917 - FINLEY 2-2727 
AREA Cope 913 


December 29, 1969 


a oa = 


Hon. Milton A. Pearl, Director 
Public Land Law Review Commission 
1730 K Street, N.W. 

Washington, D. C. 20006 


Dear Milt: | 


Reference is made to your memorandum dated December 8, 1969 
concerning the agenda for the February meeting which should be 
most interesting and productive, 


Because of my short tenure, having been named last September 
by the Honorable Robert B. Docking as the Governor's representative, 


tain that you and the Honorable Wayne P, Aspinall, the extremely 
able Chairman of the Commission, will place in a high priority 
position the use of such land for parks, recreation and play 


grounds. Excellent athletic fields could be very important to 
many communities. 


Looking forward to Seeing you January 13th--and in February. 
Happy New Year! 


Yours Sincerely, 


Za ys) Ae 
NEWELL A. GEORGE 


NAG: 1k 


Exo J. DaRicco, Director 


DIVISIONS 
ecaw S. Hatt, Assistant Director ForgestTay 
Stats PaRks 
Address Reply to STaTe Lanps 
Nye Building WATER RESOURCES 


Telephone 882-7482 Or anv Gas CoNnsERVATION 


STATE OF NEVADA 


Department of Conservation and Natural Resources 


OFFICE OF THE DIRECTOR 
CARSON CITY, NEVADA 89701 


January 22, 1970 


‘ 


Mr. Milton A. Pearl, Director 
Public Land Law Review Commission 
1730 K Street, N.W. 

Washington, D. C. 


Dear Milt: 


In response to your December 8, 1969, memorandum, I have 
listed our ideas on the following: 


(1) What constitutes "maximum benefit for general 
public" in the context of public land law review? _ 


The maximum benefit for the general public cannot be 
realized without strengthening and enhancing the local economy. 
The national economy is made up of the sum total of state and 
local economies. If any of the local or state economies falter 
or are not in balance, then the national economy suffers. 


This nation has achieved its affluence through private 
ownership of property and development of its resources. If 
we are to continue our national affluence, this policy must 
be continued and encouraged. 


Full social conscience and respect for property rights 
comes only by the individual being an owner of property and 
being a taxpayer. With the federal government owning over 
one-third of the land area, this opportunity for individuals 
to become property owners decreases each passing day. It 
appears that the "maximum benefit for the general public" can 
be achieved by the Public Land Law Review Commission recommend- 
ing a federal disposal program. I do not advocate disposal of 
all federal land. 


Federal disposal should be limited to those lands which 


will yield economic and social benefit to local entities and 
the general public. . 
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(2) What general guidelines should be applicable as to 
whether federal lands should be retained and managed 
by the United States or disposed of to private sources, 
or local government? 


This is a key issue to which Congress should address itself 
in developing a national land policy. 


The State of Nevada realizes that to achieve the proper 
use of federal lands, a comprehensive and realistic classifica- 
tion program must be made with the total support of all state, 
county and local entities. To gain this. support, the state, 
county, and local entities need financial assistance such as is 
being done under the Bureau of Outdoor Recreation's Land and 
Water Conservation Fund or HUD grants for Community Planning and 
Public Facilities program. Because of the profound effect on 
local and state governments, it is important that they be en- 
couraged to participate in this planning process. Also included 
should be all federal land managing agencies. 


The Public Land Law. Review Commission should make recom- 
mendation as to the procedures and objectives of this program. 
We recognize that the Bureau.of Land. Management has a classifica— 
tion program but we feel that all federal land managing agencies 
should be included as well as local governments. This would be 
- much more of.a comprehensive type of planning than being presently 
done by BLM under the Classification and Multiple Use Act. As a 
suggestion, we recommend the following general approach: 


1. Develop a complete inventory of all resources on the 
public lands. 


2. Identify and inventory all existing uses on the public 
lands. 


3. Determine insofar as possible existing and future 
demands on the resources. 


4.’ Identify the land areas and the natural resources they 
provide to satisfy the existing and projected needs 
in the following order of priority: 


a) National 
b) Regional 
c) State 
dad) Local 


5. Classify the public lands on the basis of the informa— 
tion developed, taking into consideration: 


a). the impact on the social and economic well being 
of the public on the local, state, regional and 
national levels. 
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5. b) the application of the concept of multiple use 
wherever possible but establishing a first priority 
in those’ areas which produce services or commodities 
of national or regional significance and limiting 
other uses to those which would not conflict with 
the first priority consideration. 


c) the resulting effect of the classification on the 
privately owned land resources and adjusting classi- 
fication considerations wherever possible to preserve 
and enhance the use of resources on both public and 
private lands. 


6. Develop land use plans in all areas where existing or 
projected needs can be identified. 


7. Provide for updating the classification and plans on 
regular intervals and provide for changes whenever 
changing needs are a factor. 


We would recommend that existing programs in resource 
Management be continued and modified as needs dictate but that 
all agencies be aware of the national land policy and the goals 
in their management process and that all interim decisions be 
weighed in light of these policies and goals. 


The planning process on a program of this magnitude will 
never really be complete and must be a continuous effort to 
meet changing economic and social conditions. A concerted effort 
by federal agencies and local governments can provide us with an 
initial plan. Refinements to the plan can be achieved simulta- 
neously with the progress of the planning process. 


By setting out a policy which defines the "maximum benefit 
for the general public" as strengthening and enhancing local 
economies, plus a federal land disposal policy which transfers 
out of federal ownership those lands which will yield economic 
and social benefits to local entities, the Public Land Law 
Review Commission will have made a great step forward for the 
betterment of the social and economic well being of the entire 
nation. : 


Very truly yours, 


Coe fbr Goes, 


Elmo J. DeRicco 
Director 


EJD:eb 
cc: Governor Laxalt 
Senator Bible 
Congressman Baring > 
State Committee on Federal Land Laws, 415 
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STATE OF OREGON. 
OFFICE OF THE GOVERNOR» 
Suite 803 

_ 1776 K Street, No W. 
WASHINGTON, D.C. 20006. 
(202) 659-9899 


TOM MCCALL 
GOVERNOR 


January 23, 1970 


Mr. Milton A. Pearl 

Director 

Public Land Law. Review Commission 
1730 K Street, N.W. 

Washington, D.C. 20006 


Dear Mr. Pearl: 


As you no doubt know, your request of December 8’ 
to define "maximum benefit to the general public" is @ 
very difficult assignment. As Director of State Lands: in; 
Oregon for many years I sought the definition of "public: 
interest", and its meaning is still as eluSive as evem. 
The public, of course, derives benefit from many land: 
values - directly and indirectly. Employment, minerails,, 
housing, food, tax. revenues --- all are affirmative landi 
products and public benefits. Recreation, hunting, camping;, 
touring, too, are land-based values. Thus, any productive: 
land use, whether it be from public or private lands,, cam 
be interpreted as being publicly beneficial depending; 
upon existing standards and contemporary viewpoints., 
Disneyland, a paper mill, a corn field, a national pank;,,, 
or a military installation each has a claim to some shane: 
of the public interest and benefit. 


"Maximum benefit to the general public", then,, 
becomes a meaningless shibboleth unless you have some» 
Standard against which it can be tested. Its definitiom 
needs not only a time frame, but, more importantly, needs: 
a large measure of objectivity in the interpretor. I feed) 
that some insight can be gained by examining traditionad! 
public land policies, and, as well as the present needés 
of people. 


It has often been stated that the Nation wouldi 
have been far better off to have saved its lands from the» 
exploitation of the 19th century. This is not all true,, 
especially when we as a nation have revered such personal 
qualities as industriousness, independence, ingenuity and: 


initiative. I will never believe that our national inventive- 


ness in land use would have developed under total public: 
land ownership. While Lewis and Clark may have set out 
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under government aegis, the West did not flourish until the 


incentive for a richer life stimulated the private individuals 


who formed the trap lines, homesteader caravans, and develop- 
ment companies who headed West. 


It is argued, too, that these values, these 
incentives for profit and a better life, are no longer valid 
and no longer necessary. They argue that we are now an 
urban, sophisticated society that no longer can or should 
depend upon such primitive instincts. I am not ready to 
concede their demise. 


I'm sure you can see from the foregoing that my 
definition of the public interest in land policies is 
measured against the effect such policies will have on 
private enterprise. I believe that government exists to 
serve its people, and, further, that its people's interest 
in enhancing the quality of their individual lives is a 
paramount public concern. We want more and better housing--- 
this is a national objective. Our public timber lands can 
have an important role in this goal, by intelligent 
management to stimulate maximum productivity. We want more 
steaks, more cars, more clothes. Public land policies that 
stimulate growing beef more efficiently, that encourage 
economical discovery and production of minerals, that 
emphasize the opportunities for production and use of 
chemicals and fibers, should all be encouraged. 


Against this traditional measurement of public 
land policy, a new yardstick is emerging--the standards of 
which are not fully distinct. We want, and in some cases 
belatedly, to preserve and restore the quality of our 
environment. We want attractive vistas, comfortable 
outdoor accomodations, and surroundings safe from pollutants, 
disease and other physical or spiritual irritants. This 
goal, of course, is a nebulous one, variously defined from 
thousands of different viewpoints. The only thing that can 
be said convincingly, however, is that future public land 
policy cannot be insensitive to these emerging environmental 
concerns. The encouraging thing is that private lands and 
private enterprise are moving quickly in this direction. In 
most cases it is simply good business to do so, but there 
are some obvious and basic cautions in both public and 
private land management that need to be observed in this 
movement. 


As an example, the State of Oregon probably has 
more of the raw material for an "environmental experience" 
than any state in the Union. Its vast forests, brilliant 
mountains, crystal waters, and sandy beaches have an 
unlimited appeal to all outdoor tastes. Oregon state parks, 
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alone, in 1969, attracted 20 million day vistors, an 
already incredible figure that is predicte dl to increase. 
Yet few would suggest that our future as a:state should 

be in the delivery of an environmental experience to the 
rest of the nation. We have to live, eat, work and play--- 


if for no other reason than to be there to operate the parks. 


It is totally insensitive to state needs to preclude the 
opportunity for change---for growth, for development, for 
improvement as the collective choices of our people would 
dictate its change. 


Thus, it seems to me that public land policy 
designed to deliver "the maximum benefit to the general 
public" becomes a matter, quite simply, of meeting the 
needs of people, needs that spread across the spectrum 
of human experience, and find expression in many facets of 
public land policy. Because the needs of people change 
as our tastes and technology change, public land policies 
must not be so rigid that they cannot respond to the needs 
of the citizens. This principle must also dictate the 
direction for a national retention/disposal policy. 


Oregon has a special interest and a unique 
concern with public land retention or disposal policies. 
Our economy is forest based and the bulk of commerical 
timber lands are federally owned. In the sense that 
the federal government is in the big business of growing 
and selling the raw material for this industry, it is com- 
peting with other suppliers in the market. This role, we 
feel, compels a policy of efficient management and maximum 
productivity for and from the public commercial timber 
lands. It is our conviction that lands in this category=-<-=- 
lands that are retained primarialy as a federal business 
enterprise---must be subject not only to the economic 
rules that apply to private land, but must also respond 
in at least an equal way as private lands, to local public 
needs for tax revenues, schools, roads, wildlife and 
water management, fire protection and all other demands 
made upon private lands. Unless such management require= 
ments are imposed upon retained federal lands, it would 
seem to be in the interests of the state that management, 
if not title, of these lands be passed to others, publi¢ 
or private, who can respond more adequately to the needs 
of the people. 


I believe it would not be in the common interest 
of our people and our economy to freeze all public lands 
into permanent retention by the federal government. .The 
Commissions effort, therefore, should not be directed to 


418 


Mr. Milton A. Pearl ~4- January 23, 1970 


a retention policy, but rather to a disposal policy. This 
is not to say that much land should not be retained. There 
are many and obvious reasons for this. But, we shouldn't 
shut the door to disposal of any government land if a case 
can be made for its disposition, and appropriate statutory 
guidelines are developed to make sure that a superior 
public purpose has not been overlooked or ignored. 


In summary, then, and in response to your request, 
my personal views on question number 1 is that "maximum 
benefit to the general public" is a judgment interpretation 
that must be measured by many traditional yardsticks, 
including especially the needs of the private economy. The 
principal new ingredient is the application of strong 
environmental standards to the judgment process. 


In response to question number 2, I believe 
our federal laws should provide a positive and specific 
disposal process, with generous provisions for public 
needs. Once such determination of public needs has been 
made, however, the disposal process should be quick and 
concise. A disposal policy should be broad enough to 
accomodate land exchanges of all sorts. 


. I appreciate this opportunity to comment, and 
sincerely hope the Commission will be understanding of 
these views. 


Sinc ly, 
ys z 
otlie 
Dale Mallicoat 
Administrative Assistant 


Washington, D.C. 
DM:bjm 
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Public Land Law Review Commission 
1730 K Street, N.W. 


\Washington, D. C. 20006 


‘Dear Sir: 


Enclosed please find the 


SALT LAKE CITY, UTAH 84111 


PHONE 328-8315 


January 20, 1970 


several suggestions: 


Laon I have received from various members of the 


"Utah Advisory Group concerning the 


(1) 


following questioms=: 


What constitutes maximum benefit to@ 


the general public in the context of the retentiom 


(2) 


and management or disposal of the public lands? 


What general guide lines should be 


applicable as to whether Federal public lands should 
be retained and managed by the United States or 
disposed of to non-Federal individuals or entities 


} 


either public or private? 


Sincerely, 


GMH: ct 
Enc 1.osures 
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Mr. Glen M. Hatch 

Mountain Fuel Supply Company 
P. O. Box 11368 

Salt Lake City, Utah 84111 


Dear Glen: 


Following are our comments concerning the two questions raised by the 
Public Land Law Review Commission as contained in your correspondence 
of January 5, 1970. 


We, as other agencies, have suggested "maximum public benefit" as a 
general concept or criteria in retaining, managing, or disposing of public 
lands. You will note the liberty taken to add "public," which we believe 
more specifically defines the purpose public lands should serve. Frankly, 
we had hoped the Public Land Law Review Commission would agree with 
the concept, develop a universally acceptable definition, and present 
criteria for determining "maximum public benefit." 


In general terms, we would say "maximum public benefit" is the sum of 
the social and economic values associated with either public or private 
ownership. This definition assumes that all social and economic benefits 
can be identified and evaluated by some common denominator, Unfortu- 
nately, we have not yet developed the expertise for such measurements, 
and it appears to us the importance of possessing this ability has not been 
given sufficient attention. 


So far as retention or disposal are concerned, we believe the greatest 
public benefit will be realized by retention of all but the very small, 
isolated tracts of public land. Even these small tracts should first be 
offered to other public entities. 


Essentially, the only advantages of disposal would be (1) local tax benefit, 
and (2) reduced administrative costs. Public ownership provides for most 
of the uses that private ownership would permit; thus, revenues will be 
about the same in either situation. Distribution of revenues may vary, but 
this could be overcome through some means other than disposal. The tax 
benefit cannot, in our opinion, justify disposal to private interests. If 
revenue is a critical matter, and it certainly is in portions of Utah and 


421 


MR, GLEN M, HATCH 
January 20, 1970 
Page two 


other predominantly public land states, then some revenue jsharing or in-lieu 
payments could be made by the federal government as a public responsibility 
for retention in their general behalf. | 


The matter of management for "maximum public benefit" becomes an extremely 
complex matter. It is complicated by our very limited ability to predict our 
future needs and desires, Examples of our inability to make such judgments 
are legion. Certainly, a determination of "maximum public benefit" should 
be based on as long-ranged planning as can be developed with confidence.. 

In most cases, management in the interest of "maximum public benefit" will 
be best served by types of use which do not destroy the natural capability 

of large tracts of public land. This procedure provides the potential for 
administrating agencies to adjust use as needs change. 


Sincerely, 


. John E, i 


Director 
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THE UNIVERSITY OF UTAH 
SALT LAKE CITY 84112 | 


UTAH GEOLOGICAL 
AND MINERALOGICAL SURVEY 
103 Uran Groxocroan Suavey Burov January 19 r, 1970 


Mr. Glen M. Hatch 

Assistant General Counsel 
Mountain Fuel Supply Company 
180 East First South 

P, O. Box 11368 

Salt Lake City, Utah 84111 


Dear Mr. Hatch: 


Re: Public Land Law Review Commission request, 
your letter January 5, 1970. 


The questions posed in your cited request are not those that I find it 
easy to wrestle with. However, I have struggled and for what it is worth 
I submit the following: 


In general I doubt if it is possible to codify the maximum benefit to 
the general public in the context of the retention and management or disposal 
of the public land. Nor amI convinced of its desireability. WhatI, a 
mining geologist, view as the public good is a pole apart from views held by 
dedicated conservationists. Yet each of us, in his own way, strives for 
the same goal,--a kindly world in which to live. 


At any particular point in time one or the other of us will feel that 
the world is in error. Yet times, conditions, opinions change, but once the 
maximum benefit to the general public becomes codified the opportunities for 
change become restricted. Unfortunately no matter how desirable such 
codification may appear, the "status quo” to any organism--biologic or 
political--is death. 


I see no reason why western lands should differ in one jot or tittle 
from eastern lands, nor why western lands should be the fiefdom of eastern 
pressures,--no matter how altruistic or benevolent their intentions. Be that 
as it may, all lands retained in Federal ownership should be open to unre- 
stricted responsible multiple use whereas single purpose lands, such as mining 
operations or National Parks, might wisely be disposed of to non-Federal 
individuals or entities, private or public, after proper adjustment to the State. 
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In my experiences the miner, the cattleman, the sportsman, and many 
conservationists have been able to “live together" in harmony in areas of 
multiple use. Where conflicts have arisen the problems have been triggered 
on one hand by archaic codes, on the other by undisciplined or egocentric 
individuals. It is hoped the former will be cured by the Public Land Law 
Review Commission. Perhaps to cure the latter, we should return to the prin- 
ciple of the miner's meeting (a far cry from a vigilantes' lynching mob) of a 
less complex era wherein the "varmint" was brought before the assembled 
populace and required to explain himself, whereupon the assembled citizenry, 
after listening, passed judgment. 


For those states blessed with coast lines private ownership should end 
at the line of mean high tide. Tidewater lands should be vested in the State 
for public use. It is the area on the open sea, beyond the limits claimed by 
states, that bothers me. This too is Federal domain which should be opened 
unrestrictedly for responsible multiple use, but what concerns me is the 
bureaucracy for overseeing multiple use on the high seas. This bureaucracy 
will be dealing with organizations interested not only on the high seas but 
in Federal lands where ever they exist. I can foresee such organizations being 
subjected to pressures not necessarily of technologic nature, that are applied 
to deep sea operations and then extrapolated back into every state in which 
the organization operates. Does not such backward extrapolation have the 
potential for increasing the fiefdom aspect of western lands? Therefore is there 
not a valid argument for releasing all Federal public lands to the State in which 
they lie and in restricting Federal ownership to those lands beneath the high 
seas? 


Yours truly, 


UP Nba 


William P. Hewitt 
Director 
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UTAH MINING ASSOCIATION 


INCORPORATED 
KEARNS BUILDING 
PAUL S&S. RATTLE SALT LAKE CITY, UTAH 84101 J. P. O'KEEFE 


MANAGER PREBIOENT 
WALTER M. HORNE "TELEPHONE (BOI) 364-1874 H.V.wW. DONOHOO 
? ASBIBTANT MANAGER + VICE PRESIDENT 

le tehbiac I. K. HEARN 
VICE PRESIDENT 
January 16, 1970 CLARK WILSON 


VICE PRESIDENT 


Mr. Glen M. Hatch 

Governor's Representative, Utah, to the 
Public Land Law Review Commission 

c/o Mountain Fuel Supply Company 

P. O. Box 11368 

Salt Lake City, Utah 84111 


Dear Glen: 


This is in reply to your letter of January 5, requesting suggestions as to the 
meaning of ''maximum benefit for the general public" in the context of the Commission's 
consideration for the establishment of guidelines to assure "'that the public lands of 
the United States shall be (a) retained and managed, or (b) disposed of." 


In general, we believe that the 'maximum benefit for the general public" will be 
best served by the ultimate transfer of the public lands to private ownership, except 
for areas identified as properly required for public use such as military installa- 
tions, recreational areas, administrative sites and multiple use areas. However, the 
members of the Utah Mining Association are primarily concerned with the mining in- 
dustry and our reply is directed to that concern. 


There has been much talk about the increasing demand for metals and minerals in 
this country. The growing population, expanding economy, the needs of our military 
establishment and, indeed, the survival of our nation, require a constant increase 
in the supply of metals and minerals. This demand for metals and minerals will be 
met only if the American Mining Industry is able to carry out an intensive explora- 
tion program. 


The public domain is recognized as the most likely place to search for new 
mineral deposits and the general mining laws have proved to be the most effective 
system for finding and developing them. We strongly believe that the "maximum 
benefit for the general public'' will be obtained by continuing the basic principles 
of the present mining laws; namely, the right of individuals to go on public lands 
and search for, discover, develop and acquire title to minerals lying within the 
public domain. We recognize the need for some changes in the mining laws and endorse 
the general principles expressed in the statement on behalf of the American Mining 
Congress before the Public Land Law Review Commission January 11, 1968, titled 
"The Mining Industry and the Public Lands." 


Except for specific areas of the public domain, where it has been established 
there is no mineral potential, the public domain should remain open to mining 
locations, unless there is a more pressing demonstrated demand for a specific area. 
This leads to the conclusion that the public lands should be managed and disposed 
of in a manner which will encourage, rather than discourage, mining locations. Lands 
so located that are qualified for patent should be "disposed of" by issuance of 
patent, as provided in the mining laws. 
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Minerals that have been reserved under patents, such as those under the Stockp . | 
raising Homestead Act, should not be locked up, but should be open to location,and, 
patent under the mining laws, except in areas where residential or other development, | 
has reached the stage that Congress considers it in the best national interest that. 
unrestricted prospecting be prohibited. In that case Congress should then "dispose! 
of the mineral rights to the surface owners. 


Provision should be made for the "disposition" of non-mineral land in the publi¢, 
domain for plant facilities and waste disposal areas. ie | 


Through the process suggested herein, part of the public domain will “apltae | 
be "disposed of" and come into private ownership. Industries will develop.and: ems. 
ployment and profit will result. There will be a broader tax base for Government; -. 
federal, state and legal subdivisions - for all kinds of taxes - ad valorem, 
occupation and income. Local economies will be supported and grow. This PEOGESSs 
will contribute to the decentralization of populations and help to reverse. the. trend 
toward more federal control and regulation. Greater emphasis would be given. to state, 
and local planning and control. ' 7) 


The principle of multiple use is strongly endorsed. And the need for, wilderness, 
and park areas is recognized, but we urge that these facilities be provided, in, a. * 
manner that will not lock up mineral resources nor close the door to thoge. seeking. 
to find these resources. 


Thank you for allowing us to express our views on this subject. 


Cordially, 


c.c. = UMA Officers 
UMA Public Lands Committee v 
AMC - Washington, D.C. 


STATE OF UTAH 
Calvin L. Rampton, Governor 


DEPARTMENT OF 
DEVELOPMENT SERVICES 


Division of Industrial Promotion 


167 Social Hall Avenue 
Salt Lake City, Utah 84111 
Telephone: (801) 328 - 5325 


January 13, 1970 


Mr. Glen M. Hatch 

Assistant General Counsel 
Mountain Fuel Supply Company 
180 East First South 

Salt Lake City, Utah 84111 


Dear Mr. Hatch: 
We at Industrial Promotion have been searching for 
those individuals who could give you the expert help required 
to answer your specific questions concerning public lands. 
One of Utah's most knowledgable, (public land), specialists 
is Professor Schmidt at the University of Utah, College of 
Law. He could undoubtedly give you the information you desire. 
It should be noted that Representative Lawrence Burton 
and Mitch Melich are members of the Public Land Law Review 
Commission. Their office could also render some assistance. 


We hope this information will prove beneficial. 


| Yours txul 
Yee 


L. \Robext Fox 
Reséarch Analyst 
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TELEPHONE 
ForT DUCHESNE 
VERNAL EXCHAN 
247-3540 


Great Lake “limber Company 


FORT DUCHESNE, UTAH 84026 
3 January 1970 


Mr. Glen M. Hatch 

Mountain Fuel Suosly Conyany 
Soy Bék 11368 

Salt Lae City, Utah 34111 


Dear Glen: 
In regards to your letter of January 5, 1)70: 


(1) It would be my contention, in rezaris to the limber 
Industry, that the management of the National Forests, to the 


maximum benefit of the general public, would be to indoctrinate 


the Federal and State employees as well as Jonservation grdups 
that timber is an agricultural product and shculd be harvested 
when mature and not allowed to become over-rature, diseaséd, 
and nothing but a loss to the public. 


(2) A general guide line as to whether the public lands 
should be managed by the Federal government or disposed of t6 
non-Federal individuals or entities would be, the end result 
of any disposition of land would be of greater return to the 
overall benefit of the citizens of the United States against 
retention and management by the United States. 


Sincerely, 
WC Se 
, HE. Sweeney 
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MINING TIMBE 
WEDGES 
Cap PIECES 
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Farrell T. Wankier, Jr. 
151 4th Avenue 
Salt Lake City, Utah 84103 


January 21, 1970 


Mr. Glen M. Hatch 

Assistant General Counsel 
Mountain Fuel Supply Company 
180 East First South 

Salt Lake City, Utah 84111 


Dear Mr. Hateh; 


With reference to your letter of Januervy 5, where in you reouest 
comments regarding the degree of maximum benefits to the public 
if lands were to stay in Federal ownership or be disposed of, 

I submit the following comments: 


Maximum benefit to the public can be defined in several ways, but 
generally speaking each will not apply to every set of circumstances 
Or area, However, in this case it should be interpreted to state, 
first of all,maximum benefit to the local people and area economies. 
Constant improving and wise usage of the Federal lands as regulated 
by the various Federal agencies will strengthen local economies 

and thereby strengthen the Federal government, thus benefiting the 
Overall public. This wise use and constant improvement will also 
provide maximum benefits to the public by not only preserving the 
land itself but increasing production potential of the non-renewable 
resourses, fhus increasing the monetary value as well as the ascetic 
values of the land. 


Historically speaking those states that have most of their land 
surface as private land have a much broader tax base. This has 

given them an opportunity over the years to expand and develop 

much faster. This then would indicate that the more private land 
within a state the more economic progress the state has been able 

to make, of course this is largely do to additional private incentive 
to develop, tenure and pride of ownership. 


It would seem then that a sizeable part of the land should be 
disposed of, However, this is not necessarily true in some areas of 
the west where there are vast expanses of very arid or rough mount- 
ainous country where the only direct economic gains obtainable is 
through livestock grazing. Much of this real marginsl land should 
be retained and managed by the government providing of course 
provisions are made to continue to make this land available to the 
livestock industry at a fair and reasonable rate as intended by 

the Taylor Grazing Act. 
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The following guide lines should be peluses in determining if 
land is to be sold; 


1. Possible alternative uses to which land in question can 
be put. (Require further definition of highest use. In one 
case highest use may be recreation, in another it might be 
livestock, in another it might be a true multiple use concépt 
where several uses have equal rights etc..) 


2. General location of land in relationship to feasible 
alternative uses in that given area, 


3. Value to local people and economies if placed in privete 
ownership. 


4, Any land retained in Federal ownership except that within 
parks, monuments, wilderness area, recreation area etce should 
have a provision within the law that does not completely close 
the door for later sale should future needs arise. 


5. The Taylor Grazing Act and subsequent regulations with 
some minor changes at present offers the mechanics for sale 
and disposition in an orderly fashion of much of the Federal! 
land that should be disposed of. 

I trust these comments will be beneficial. 


With best regards, 


aoe Fcafeee oe ae 


Farrell T, “hai, Jr. 
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STATE OF WASHINGTON 


BOX 168 
OLYMPIA, WASHINGTON 
98s50oi 


January 19, 1970 


Mr. Milton A. Pearl, Director 
Public Land Law Review Commission 
1730 K Street, N.W. 

Washington, D.C. 20006 


Dear Milt: 


Reference is made to your memorandum of December 8, 1969 on the 
subject of guidelines for retention or disposition of the public 
lands. 


In your memorandum, you requested current views on two specific 
questions. These questions, and my answers follow; 


]. What constitutes maximum benefit to the general public 
in the context of guidelines to determine if public 
lands of the United States should be retained and 
managed or disposed? 


My interpretation of maximum benefit to the general 
public, in this instance, is that greatest possible 
net accumulation of social and economic benefits. which 
would accrue to the public in the foreseeable future. 


In measurement of returns to the public, the many 
intangible environmental benefits inherent in public 
land must be fully recognized, properly weighted and 
adequately equated with the usual pure dollar economic 
return. By environmental benefits, | refer to such 
items as open space, green belts, aesthetics, outdoor 
recreation, protection of waters, habitat for fish and 
wildlife, breathing space and air purification. In 
view of the increasing need and great importance of } 
environmental benefits to the growing congestion of our 
society, | feel that the value of environmental benefiit: 
should be given consideration overriding pure dollar \ 
returns. 


2. What general guidelines should be applicable as to 
whether Federal public lands should be retained and 
managed by the United States or disposed of to non- 


COMMISSIONER 
BERT COLE 


Natural Resources ee: 


Federal individuals or entities, either public or private? 
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Mr. Milton A, Pearl, Director eS 
Public Land Law Review Commission January 19, 1970 


The first requirement should be that each tract being considered 
for disposal or retention be appraised and classified in a 
competent, unbiased and objective manner so as to determine its 
maximum benefit to the general public in terms of retention or 
disposal. 


if there is clear and unmistakable determination that greatér 
public benefit will be obtained by disposition, then such aétidi! 
should be taken. If there is any doubt as to public benefits to’ 
be derived by disposal or there is indication that greater 
benefits might be achieved in U. S$. ownership, then the lanl! 
should be retained and managed. 


In the above determinations, adequate recognition must be given to the 
fol lowing: 


KE. 


BLC:mr 


Possibility that public benefits can be provided by Staté and 
local public entities and to some degree by private owners as 
well as by the Federal Government. In many instances, such! 
public benefits can he obtained at a lesser cost by loca’! 
management. 


Relationship physically and geographically of the land in? questi dt! 
to surrounding land ownerships and its contribution to sutroundiny 
land benefits. 


That current values are not static -- these change with’ changi Hes 
needs and circumstances. Historically land values and their’ 
related benefits have increased in value with time. 


Very truly yours, 


ef / 
? hs ial 
me f fi. 


BERT L. COLE | 
Member Advisory Council and 
Governor's Representative 
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IN REPLY REFER TO: 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 


OFFICE OF THE SOLICITOR 
WASHINGTON, D.C. 20240 


Fep 9 1970 


Mr. Milton A. Pearl 

Director 

Public Land Law Review Commission 
1730 K Street, N. W. 

Washington, D. C. 20006 


Dear Milt: 


I have received an assortment of ideas irom bureaus and offices to 
assist me in responding to your invitation of December 8 to advise 
as to what constitutes maximum public benefit to the general 
public from public land administration. I believe the most effec- 
tive way for me to assist the Commission would be to reflect to 
you in some detail the range of ideas I have received. 


May I first refer, however, to President Nixon's recent State of 
the Union address. The President has recognized what appears to 
be a basic contradiction between the objectives of "growth" and 
"quality" as applied to Government programs affecting the use of 
resources. But he said: "The answer is not to abandon growth, 
but to redirect it.” The "national growth policy” which he has 
proposed involves these points: 


1. Government decisions to select highway sites, 
locate airports, acquire land or sell land to be 
made with a clear objective of aiding balanced 
growth. 


2. The Federal Government to assist in building new 
cities and rebuilding old ones. 


3. Assistance also in creating a new quality envi- 
ronment in suburban villages and rural areas. 


So it should be recognized in the Commission's deliberations that 
"economic growth" in the narrow context with which it has some- 
times been regarded is unsatisfactory as an objective of public 
land management. In its place the President's objective of bal- 
anced national growth embodying quality-of-life considerations is 
recommended. 
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Secretary Hickel has recently suggested that our “net national 
environment"--not our gross national product--should be the over- 
riding objective of the Nation in respect to natural resources 
generally, and I presume this same criterion ought to be applied 
to public lands. The same basic idea has been expressed as fol- 
lows by Under Secretary Train: 


Beonomists have long known that there was a separate 
¢ategory of costs that never got into the books of any 
company, but which, nevertheless, had to be paid in 
one form or another, by society at large. Appropri- 
rely they were labelled social costs, but until 

Fhirly recently most Americans were not accustomed to 
thinking of them as properly an integral part of the 
produced cost of the goods and services made available 
y the economy. For years and years, we have prided 
gsurselves greatly on the cheapness and abundancy of 
these goods, without taking into account the mounting 
backlog of deferred costs that we would at some time 
be called upon to pay: our foul and smog-laden air; 
the poisoned streams; dying lakes; barren prairies and 
iroded hillsides; endangered wildlife, lost recreation 
Opportunities; degraded landscapes and degrading city- 
scapes. 


The | He trend of thinking is exhibited in recent statements by 
other members of the Secretariat. For example, Hollis Dole, 
Assistant Secretary--Mineral Resources, recently said that the 
country is "faced with one , bis problem, not a multitude of spec- 
falized ones . .. We can't think about recovering mineral 
resources in terms that exclude other resource values ... .” 
At the same time he called attention to the reverse situation: 

We must include the costs of abused mineral resources, such as a 
' gravel deposit overlain forever by a dedicated surface use. 


We recognize, of course, that reasonably satisfactory concepts of 
balanced growth are already reflected in many of the existing 
individual public statutes, such as the "0 & C" Act, the Taylor 
Grazing Act, the Multiple Use Act of 1960, and the Classification 
and Multiple Use Act of 1964; also that the general body of pub- 
lic land management and disposal laws operates in the direction 
of balanced growth, but exhibits severe inconsistencies and 
impediments with which the Commission is familiar. 


A rather simplistic way to view demand criteria is that people 
will demand of the public lands what they want to demand, and 

there is no sure way to know what course the people will take. 
Supply criteria are similarly fraught with risk on account of 

many imperfectly predictable circumstances. 


Economists increasingly recognize that demand and supply fac- 
tors exhibited through traditional market phenomena are inade- 
quate as the sole basis to guide society's allocation of natural 
resources to production and consumption. But even when knowledge 
is extended into non-market considerations, analysis alone will 
not be enough to provide for wise use and conservation. "The 
desire to conserve must become a part of the institutions, 
customs, and thinking of a people who will then gladly make 
sacrifices without even considering them sacrifices." (Ely and 
Wehrwein, Land Economics, 1940). 


In relation to this matter I have noted the text of Senator 
Jackson's bill, S. 3354, the "National Land Use Policy Act." 
Without implying a Departmental position on the bill, I observe 
the marked similarity between some of its procedural provisions 
and some of the land use planning suggestions we have made to 
the Commission. For example, the bill would convert the pres- 
ent Water Resources Council into a "Land and Water Resources 
Planning Council” and correspondingly enlarge its responsibili- 
ties. On this point, we advised the Commission on July 17, 
1969, that a proposal to broaden the scope of the Water Re- 
sources Council to embrace land resources generally would be 
warranted. 


As another example, we suggested developing "common regional 
‘denominators for the Federal agencies, preferably on the basis 
of State boundaries."' The bill would require Federal agencies 
to conform their activities to an approved State Land Use Plan, 
unless otherwise required by “overriding considerations of 
national policy." Thus, geography of the State and its land 
use planning subdivisions would take on important significance 
in agency planning. 


Well chosen. criteria are essential to carry out Federal land use 
and management responsibilities. But in our Federal system, the 
Federally selected criteria should. be adjustable enough from State 
to State to recognize the fact that basic governmental land use 
management authority exists in the States. 


Condensed statements on the two questions you asked, based on ttie 
six responses I have received from bureaus and offices, are 
enclosed. 


Before closing, note should be made of a new method of cost-benefit 
analysis available from the Geological Survey. The method, devel- 
oped by Dr. Luna B. Leopold, assigns numerical values to important 
‘landscape characteristics to help in making balanced land use 
decisions. I understand that by this means many aesthetic, 

scenic, and other seemingly intangible or non-quantifiable ele- 
ments can be quantified within cost-benefit analysis. 


Thank you for the opportunity to advise om this important subject. 


Enclosures 
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STATEMENTS ON MAXIMUM PUBLIC BENEFITS CONDENSED FROM SOURCES 
IN THE DEPARTMENT OF THE INTERIOR 


A. "What constitutes maximum benefit to the general public?" 


1. The question of maximum public benefits is an extremely broad 
and complex subject. What we focus on today for maximum benefit 
may not be valid unless land use is observed historically under 
the influence of changing technology and institutions. Distribu- 
tion of resource use over time involves also distributing use over 
different human wants with identical time dimensions. 


The greatest public benefit is possible only when all citizens can 
use and enjoy the land and leave it unimpaired for other cifizens. 
In essence, citizens who do not make consumptive use are securing 
maximum benefit from public lands. 


2. Maximum public benefit might be stated as the "greatest extent 
to which the needs and desires of the general public are being 
met.'' The relevant goals (needs and desires) should be clearly 
spelled out in broad terms such as economic efficiency, regional 
development, environment, and well-being. The goals should 
‘include the specific needs and desires of project beneficiaries. 
With the goals established, the degree to which a program or pro- 
ject is benefiting the public can be identified. 


3. The public would be receiving maximum benefit from the public 
lands when the use of those lands is so structured that no adjust- 
ments could further enhance the achievement of national objectives. 
Any further adjustment of use patterns would lower progress toward 
achieving national goals. 


The problem is that the present and future needs and objectives 

of a mature Nation are complex, ranging from national defense to 
assuring adequate quality of life to all citizens. Maximum pub- 
lic benefit can be achieved from the use of public lands only when 
national objectives are clearly understood and the relationships 
of the public land commodities to these objectives is recognized. 


We have considerable knowledge of the relationships of individual 
commodities of the public lands to specific national needs, and 

to a lesser extent, to national objectives. But we have little 
basis for giving priority to one use over another. We lack defin- 
itive criteria to guide the public land policies ina 
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comprehensive manner. Even after a national framework of clearly 
defined comprehensive objectives and goals is developed, such as 

a national minerals policy, it will be necessary to continue and 
accelerate individual comprehensive planning efforts such as 
Nationwide Outdoor Recreation Planning, as well as broader system- 
wide planning for the national parks, forests, and wildlife 
refuges to assure that optimum use is made to achieve national 
objectives. 


These planning efforts must identify for the public lands they 
involve: (1) the national needs for the commodities they produce, 
(2) the national objectives which have been established to meet 
the needs, (3) the efforts both Federal and non-Federal, presently 
underway to meet the objectives, (4) what remains to be done, and 
(5) the alternative ways of meeting the objectives. 


In view of the competing demands on the public lands, the "maximum 
benefit to the general public" can only be achieved when the pub- 
lic lands are viewed in the light of other alternatives to meeting 
national objectives. Federal public land use policy should be 
coordinated with Federal efforts to achieve public benefits 
through non-Federal sectors by means such as through technical and 
financial assistance. 


4, "Maximum benefit" is a relative term which in application must 
consider all factors of value to the public. Among the factors 
needing consideration are the needs of the majprity, the effect of 
use upon national resources, the optimum protection of the 
resources, adjustments of land use to serve the purpose, and long 
range management objectives. 


The national park idea, for example, is a unique contribution of 
the United States to world culture which has evolved from concern 
for conservation of natural, historical, and recreational resources 
and preservation of scenic beauty and scientific wonders. As early 
as 1864, Congress affirmed it as a public responsibility to hold 
some public domain in public ownership perpetually for other than 
material gain or riches. Recognition of the public significance 

of land endowed with superlative attributes has led to dedication 
of land for the preservation of scenic beauty, wilderness, nature 
wildlife, indigenous plantlife, and areas of scientific signif- 
icance or antiquity. Worldwide acceptance, if not acclaim, has 
been accorded this philosophy of "maximum benefit to the public.” 
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5. The frame of the national outdoor recreation policy is that 
all American people of present and future generations be assured 
adequate outdoor recreation resources and such resources be con- 
served, developed, and utilized for benefit and enjoyment. "Max- 
imum benefit to the general public" ts achieved when there is 
equitable distribution of outdoor recreation opportunity and 
environmental quality for all Americans. 


6. In consider ing the question of what constitutes maximum ben- 
efit to the general public, the Federal public lands and resources 
can be viewed in a broad sense in either of two ways: 


a. As a National Land and Resources Reserve to be uti- 
lized when needed or allocated for a specific pur- 
pose. 


b. As an integral part of the natural resource base 
for the expansion of our national and regional 
economies and well-being. Allocation or control 
of the resources becomes a function of good hus- 
bandry. 


The consensus of the majority of the PLLRC studies appears to sup- 
port the second alternative although there are wide variations 
proposed with respect to the responsibilities for management 
between the Federal, State, and private sectors. 


B. "General guidelines that should be applicable as to whether 
Federal public lands should be retained and managed by the United 
States or disposed of to non-Federal individuals or entities 
either public or private." 


1. One important guideline to consider is a quote from Abraham 
Lincoln: "The legitimate object of Government is to do for the 
people what needs to be done, but which they cannot, by individual 
effort, do at all or do so well, for themselves." 


It seems that the real question to which we must direct our atten- 
tion is not whether ownership of land be public or private, but 
what regulations over the use of property must be imposed by 
society in order to prevent its own destruction. Some sales or 
exchanges of public lands should be encouraged to consolidate 
ownerships and round out boundaries between public and private 
areas to make more efficient and logical management of both. 
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Once the uses have been determined that will yield the maximum 
benefits, general guidelines can be established for Federal reten- 
tion and management or conveyance to non-Federal individuals or 
entities, public or private. Generally the following general 
guidelines would be applicable; 


a. Lands having use potentials of local significance 
should be disposed of. 


b. Areas having use potentials of national signif- 
icance should be retained and managed by the 
Federal Government. 

c. In most instances where lands are conveyed to non- 
Federal individuals or agencies, the Federal Gov- 
ernment should retain interests in certain 
minerals. 

Guidelines might be expressed in other ways. For example: 


a. Uniqueness of area (biologically, aesthetically, 
geologically, etc.). 


b. Proximity to populations. 
ce Scarcity of other public lands. 
d. Use to be made by the private applicant: 


(1) Similar opportunities on private land 
(2) How critical is need for such use? 


e. Present importance for use by the public. 


f. Compatibility of partial ownership (mineral rights, 
grazing, easements) with other forms of public use. 


International obligations and benefits may require or contribute 
to the retention of certain lands under national control. Water 
and other resources may also play a role in the justification for 
much retention. 


Certainly a basic criterion for retaining land in Federal owner- 
ship is that it serves a national purpose, has national values, 
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or is of national significance. These qualities are evident in 
lands within the National Park, National Wildlife Refuge, and 
National Fish Hatchery Systems. 


2. Program goals and objectives will provide the guidelines for 
determining future use of the lands on a case-by-case basis. For 
example, in the development of water and land resources for irri- 
gation and other purposes, project features such as the storage 
reservoir, canals, and drains can only be located in certain 
areas, all in relation to each other, If all or part of such 
areas were to be released for non-Federal use, the loss to the 
project could make the entire proposal infeasible; or, if a 
choice site for a major project feature and low pump-lift land 
areas were likewise made available for non-Federal use, the eco- 
nomic feasibility of the development project could be rendered 
doubtful. 


3. The basic question to be asked is "In what ownership and under 


what use will this land best serve national objectives?" The 
answer requires that various national objectives which feasibly 
can be served be identified. The highest priority objectives 
must be identified. The alternatives to meeting these objec- 
tives through use of the Federal land must be explored. The Fed- 
eral land should then be retained or placed under the ownership 
that will assure significant progress toward the highest national 
objectives at least total social cost. 


For example, it might be determined that two national objectives 
are served by a timber resource: (1) provision of adequate hous- 
ing for all citizens, (2) supporting viability of local communi- 
ties. Analysis may show that Federal or non-Federal management 
will support the housing goal equally well, but Federal ownership 
provides greatest assurance of long-term community support. In 

. this case, retention in Federal ownership would be preferred. 


A tract of Federal land might serve national outdoor recreation 
objectives equally well in Federal or State ownership but its 
location would make Federal management more costly in comparison 
to State management. In this case, State ownership would be pre- 
ferred. 


Federal land should be transferred to non-Federal control only 
after: 


a. The highest national objectives to be served by 
the public land are identified. 
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b. The alternative ways of achieving the national 
objectives are explored. 


c. It is determined that the lands will make their 
appropriate contribution toward meeting these 
objectives under non-Federal ownership at lower 
total social costs than could be achieved under 
Federal ownership. 


4. In the case of the National Park System, guidelines for reten- 
tion or disposal must encompass the factors of: (1) highest and 
best use in national (and universal interest); (2) protection of 
unique areas of natural, scientific, historical, and recreational 
values of national significance; and (3) the American philosophy 
of protecting rare and endangered wildlife species. Of utmost 
relevancy is the question: '"'To whom do American heritages belong 
and who can best manage them in the national interest?" 


5. The primary guide in retaining land in Federal stewardship 
contrasted to conveyance to non-Federal entities, is the prospect 
of the land being available for satisfying long-term recreation 
and environmental needs of the Nation. Guidelines on this sub- 
ject proposed by the Bureau of Outdoor Recreation are essentially 
unchanged from those expressed in applicable Circulars issued by 
the former Recreation Advisory Council. Guidelines as to ''maxi- 
mum benefit to the general public” are provided in Circular No. 2, 
General Policy Guidelines for Outdoor Recreation, and Circular No. 
5, Guides for Federal Outdoor Recreation Investment. Federal 
public lands produce social and aesthetic benefits of which 
recreation, natural beauty, or wilderness uses are important 
classes of collective products and which are potentially avail- 
able to everyone. Theoretically, the most efficient uses of these 
resources would be those the economy or society values most highly. 
_ We consider that the public ownership role is vital in obtaining 
the maximum benefit from lands and allied natural resources. 


The question as to whether Federal public lands should be retained 
and managed by the United States or conveyed to non-Federal indi- 
viduals or entities, whether public or private, is covered in 
Circular No. 7, Non-Federal Management of Recreational Facilities 
on Federal Lands and Waters. The Council recognized the need for 
a unified policy that would provide for an optimum Federal effort 
and non-Federal response. The criteria as set forth in Circular 
No. 7 are designed to guide Federal agencies in determining 
whether the public interest will best be served through the 
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management of outdoor recreation resources on Federal lands and 
waters by Federal or non-Federal agencles. Additional guidelines 
on Federal ownership of recreational lands are contained in Cir- 
cular No. 1, Federal Executive Branch Policy Governing the Selec- 
tion, Establishment, and Administration of National Recreation 


Areas. 


Any determination as to whether certain public lands should be 
retained or disposed of should include consideration of the 
forthcoming Nationwide Outdoor Recreation Plan. The needs, pol- 
icies and action recommendations contained in the Plan will pro- 
vide fairly specific guidelines which can assist substantially in 
determining whether certain public lands should be disposed of or 
retained. 


Public Law 88-29 states that "Federal departments and_independent 
agencies . .. shall ... carry out such /recreation/ responsi- 
bilities in general conformance with the nationwide /recreation/ 
plan... ." It follows that any decision concerning retention 
or disposal of public lands with recreation values should be 
guided by the Plan. 


The Federal Government is sorely lacking a most important guide- 
line, or rather set of guidelines, against which retention or 
disposition should be measured~--namely Federal comprehensive 
coordinated land use plans. There is a vast array of individual 
functional or policy plans for recreation, forests, highways, 
waters, etc., but there is no over-all Federal policy plan of 
goals and priorities. 


6. The optimum benefits which may accrue could be developed by 
examining the impact and interaction of the following conditions: 


a. The short and long-range resource requirement out- 
look. 


b. The short and long-range resource supply outlook. 


c. The prospects for and estimated extent of resource 
shortages. 


d. The adequacy and flexibility of existing Govern- 
ment policies, plans, and programs. 


e. The capability of State, private, and industry 
sectors for resource development. 
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f. The differential behavior of State, private, and 
industry resource management as compared with Fed- 
-eral management. 


The general characteristics and the environment of the resources 
of the Federal public lands should be understood before attempting 
to analyze alternative ownership responsibilities or determine the 
point at:which to sever ownership. Basically, there are three 
broad categories of resources which require different treatment to 
develop the optimum utilization and benefits by and for the parti- 
cipating sectors. These are: 


a. .The mass of land, water, and air. 


b. Renewable resources such as vegetative and surface 
Covere 


i Ce ‘Nonrenewable resources such as mineral occurrences. 


The ; Commission’ s study titled "Regicnal and Local Land Use Plan- 
ning" agglomerates the general features of each of these three 
categories under a so-called "multiple use umbrella," without dis- 
tinguishing the impacts of differential behavior by the various 
ownerships or interests, or the basic characteristics of the 
categories. Obviously, depredation of the resources can occur in 
any of the categories but sustailied yield can only be practiced 
with renewable resources; adjustments can be made in vegetative 
cover and surface uses such as rights-of-way and recreation, but 
the geologic phenomena narrowly limit the target areas for explor- 
ing mineral occurrences. , 


The criteria for disposal or retention will depend on the integra- 
tion of the characteristics of each of the three categories of 
resources with the impacts of supply and demand and the responsi- 
bilities and capabilities of each of the public and private sec- 
tors. On this basis an adjustable land and resources classifica- 
tion criteria for retention or disposal could be developed. 


The term ''classification" as used in public land matters has 
rarely been clearly defined by Congress. Existing classification 
processes for lands and resources, particularly when combined 
with existing withdrawal practices tend to be functionally ori- 
ented to agency behavioral patterns rather than for responsibil- 
ities for over-all management of resources. 


A National Mining and Mineral Policy as expressed in S-719 of the 
9lst Congress expresses a position which could guide the direction 
for obtaining the benefits from the mineral potential of the Fed- 
eral public land. 
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OTHER PUBLIC LAND LAW REVIEW COMMISSION 
STUDY REPORTS AVAILABLE 


From the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 20402 


Digest of Public Land Laws. Prepared by Shepard's 
Citations, Inc., of Colorado Springs, Colorado. 


1968. $6.50 


History of Public Land Law Development. Written by 
Professors Paul Wallace Gates of Cornell University and 


Robert W. Swenson of the University of Utah. 1968. $8.25 
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. From the Clearinghouse for Federal Seilentific and Technical 
Information, United States Department of Commerce, Spring- 
field, Virginia 22151 


Clearinghouse prices for these reports are based upon the 
number of volumes into which each report is divided, indi- 
cated for each report in the following listing... Price: 

$3.00 per volume for paper printouts unless specified otherwhaas 
$0.65 per volume for microfiche. 


Federal Legislative Jurisdiction. Prepared by the Land and 
Natural Resources Division, United States Department of 
Justice. Revised SaRteenes 1969. One volume. Order number 
PB 185 920. | 


Study of Withdrawals and Reservations of Public Domain Lands. 
Prepared by Charles F. Wheatley, Jr. Revised September, 1969. 
Order numbers; P B 187 002, P B 187 003, P B187 O04. 


Administrative Procedures and the Public Lands. Prepared by 
The University of Virginia, School of Law. Revised 
September, 1969. One volume. Order number; P B187 205. 


Fish and Wildlife Resources on the Public Lands. Prepared 
by the Department of Fishery and Wildlife Biology, Colorado 
State University. Revised September, 1969. Two volumes. 
Order number: PB 187 2h6, P B 187 27. j k 
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Public Land Timber Policy. By George Banshaf & Company, Mil- 
waukee, Wisconsin. Published in four volumes, Nos. PB 187 728, 
PB 187 729, PB 187 730, PB 187 7H, | 


Federal Public Land Laws and Policies Relating to Intensive 
Agriculture. Resources portion by South Dakota State University. 


Legal portion by Kronick, Moskovitz, Tiedemann & Girard, Sacra- 
mento, California. Published in four volumes. Legal portion, 
Volume I, No. PB 188061; resources. portion, Volumes II, III, and 
IV, Nos. PB 188 062, PB 188 063, PB 188 O64, 


Development, Managment and Use of Water Resources on the Public 
Lands. By Charles F. Wheatley, Jr. Washington, D.C., Charles 


E. Corker of the University of Washington, Thomas M. Stetson, San 
Francisco, California, and Daniel J. Reed, Los Angeles, California. 
Published in two volumes, Nos. PB 188 065, PB 188 066. 


Outer Continental Shelf Lands of the United States. By Nossaman, 
Waters, Scott, Krueger and Riordan, Los Angeles, California. 
Published in six volumes, Nos. PB 188 714, PB 188 715, PB 188 716, 
PB 188 717, PB 188 718, PB 188 719. 


The Forage Resource, By The University of Idaho, Moscow, Idaho. 
Published in four volumes, Nos. FPB189 249, PB189 250, PB 189 251, 
PB189 252. pot 


Regional and Local Land Use Planning. By Herman D. Ruth & Associates, 
Berkeley, California. Published in four volumes, Nos. PB 189 410, 


PB 189 411, PB 189 412, PB 189 413. 


Study of the Impact of Public Lands on Selected Regional Economies. 
By Consulting Services Corporation, Seattle, Washington. Revised 
November 15, 1969. Published in one volume, No. PB 190 16h, 


Land Grants to States. By Commission Staff. Published in one volume, 
No. PB 191 079. 


State Land Resources and Policies. By Commission Staff. Published in 
one volume, No. PB 192 452. 


Appraisal Techniques and Procedures Utilized in Connection with Actions 
Related to Federal Public Lands, by Kronick, Moskovitz, Tiedemann & 


Girard, Sacramento, California. Published in one volume, No. PB 193 529. 


Inventory Information on Public Lands. By Commission Staff. Published 
in two volumes, Nos. PB 194 197, PB 194 198. 


Disposal Techniques and Procedures. By Raleigh Barlowe, Department of 
Resource Development, Michigan State University. Published in one 


yokume, No. PB 193 652. 


Cutdoor Recreation Use of the Public Lands. By Herman D. Ruth + 
Associates, Berkeley, California. Published in two volumes, Nos. 
PB 194 194, PB 194 195. $10,00 per vol. 


Adjustment of Use Rights and ONES By the Commission staff. 
Published in one volume, No. PB 194 423. 


Multiple Use Concepts and Land Use Decisions on the Public Lands. 
By consultants to the Commission. Published in one volume, No. PB 


194 419. 


Land Acquisitions and Exchanges. By Charles F. Wheatley, Jr, Pub= 
lished in one volume, No. PB 194 448. $10.00. 


Future Demands on the Public Lands. By.Commission Staff and five 
contractors and consultants. Published:in four volumes , Nos.. PB 


195 O41, 195 Oh2, 195 043, 195 ob. 


Federal Land Laws and Policies in Alaska. By the University of 
Wisconsin School of Natural Resources. Published in five volumes, 


Nos. 195 294,($6), 195 295 ($6), 195 296 ($6), 195 297, 1955 298 ($6). 


| Revenue Sharing and Payments in Lieu of Taxes on the Public Lands. 


By EBS Management Consultants Inc. Published .in.four volumes, Nos. 
PB 195 185, 195 186, 195 187 ($10), 195 188 ($10). 


Federal Public Land Laws and Policies Relating to Use and Occupancy. 


By Daniel, Mann, Johnson & Mendenhall. Published in.four volumes, 
Nos. 195 657 (#6), 195 658, 195 659, 195 660. 


Organization, Administration and Budgeting Policy. By Commission 
staff with consultants. Published in two volumes, Nos. PB 1955661), 
195 662 ($6). 


Trespass and Unauthorized Use of the Public Lands of the United 
States. By Ireland, Stapleton, Pryor & Holmes. Published in one 
volume, No. PB 195 "663 Expr 


User Fees and Charges for Public Lands and Resources. By Commission 


staff. One volume, now in press. 
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